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1. Introduction

At a time of great change in the global economy, there is an
intensifying and widening debate on the implications of
international investment agreements (IIAs) (including bi-
lateral investment treaties or BITs) for sustainable develop-
ment. This debate is both overdue and relevant. It is over-
due because the principles that underpin IIAs, conceived
as they were in the immediate post-colonial period and in
the context of the Cold War, are increasingly at odds with
new and emerging challenges confronting the international
community.! The debate is particularly relevant in Africa
as the continent’s new economic development programme
to effect structural transformation and achieve sustainable
development may well be constrained by the terms and
conditions imposed by IIAs.

This paper aims to draw lessons of that debate for Afri-
ca’s economic development strategy and objectives. To this
end, it outlines the broad features of alternate policy ap-
proaches to foreign direct investment (FDI) and the policy
perspectives embedded in IIAs. The paper then provides a
critique of IIAs with respect to their structure and core pro-
visions, particularly in respect of investor-state dispute
settlement provisions. It continues by providing an over-
view of the results of studies on the relationship between
ITAs and FDI flows. The penultimate section outlines how
governments around the world are responding to the chal-
lenges. It pays particular attention to South Africa’s experi-
ence with and policy approach to IIAs. The final section
draws out the main lessons of the paper as they relate to
Africa’s emerging economic development strategies for
structural transformation and sustainable development. It
concludes by proposing some recommendations for con-
sideration by African policy makers.

2. Policy Perspectives on FDI and IlAs

FDI can play an important role in economic development,
as it is associated with a long-term commitment to the host
country that generates inflows of capital and finance, tech-
nology, managerial best practice and access to global mar-
kets. Nevertheless, two paradigms broadly shape govern-
ment policy towards FDI. One perspective tends to assume
that all investment is good, and that all investment pro-
motes growth and development. The derived policy impli-

cations are that Governments should attract FDI by provid-
ing strong protection to foreign investors, liberalise invest-
ment regimes, reduce or limit regulations and conditions
on investors and, in so doing, realise the benefits of FDI.
This policy perspective is embedded in the structure and
content of existing IIAs; certainly those to which South Af-
rica has been party.

The alternate view recognizes that FDI may indeed con-
tribute to sustainable development but that the benefits to
host countries are not automatic. It posits that regulations
are needed to balance the economic requirements of inves-
tors for protection with the need to ensure that investments
make a positive contribution to sustainable development in
the host state. The associated spill-over benefits of FDI as
they relate to technology transfer, managerial best practice,
skills development, research, as well as building beneficial
linkages to the national economy need to be purposefully
built into the regulatory regime, and not taken for granted.
In this view, benefits are measured by the degree to which
FDI supports national development strategies and objec-
tives.

While there are certainly many examples of FDI contrib-
uting positively to economic development, there is also
evidence of the risks FDI can pose to the balance of pay-
ments, environment or distorted enclave-type develop-
ment etc. IIAs are not designed to address such issues, as
their overriding focus is to protect foreign investment. In
fact, IIAs are structured in a manner that primarily impos-
es legal obligations on governments to provide wide-
ranging rights protection to investment by the countries
that are party to the treaty. This pro-investor imbalance can
constrain the ability of governments to regulate in the pub-
lic interest. Under the dispute settlement provisions, only
investors can initiate disputes, and governments have no
recourse under IIAs to challenge errant behaviour by in-
vestors.

Furthermore, under the current regime, II1As open the
way for foreign investors to challenge any government
measure that an investor views as diminishing
‘expectations’ of returns to the investment. The current
regime can thus impose a ‘chill’ on government policy-
making, and legislative and regulatory authority. Re-
balancing the relationship between investor protection and
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government’s right to regulate in the public interest has
moved to the centre of the debate on the future of IIAs.
The problems are, however, deep-seated.

3. Growing Risks with llAs and International
Investor-State Arbitration

It is now widely acknowledged that IIAs, particularly
early generation treaties, contain provisions that are
vague and imprecise and, when subjected to interna-
tional arbitration, leave wide scope for inconsistent and
unpredictable outcomes. Typical provisions in IIAs,
covering definitions of ‘investor” and ‘investment’, and
standards of protection such as ‘fair and equitable treat-
ment’, protection against ‘expropriation’, and indirect
expropriation have all been the subject of extensive le-
gal wrangling, varying interpretations and conflicting
arbitration awards.?

Expansive definitions of “investment” provide pro-
tection to any “asset” in the other treaty partner’s terri-
tory, whether it is intended to be a productive enter-
prise (traditional FDI) or not. Against that broad defini-
tion, arbitral tribunals continue to interpret the provi-
sion on ‘fair and equitable treatment’ in a manner that
imposes broad limits on government authority by
granting investors the right to a “stable and predictable
regulatory environment.” This interpretation has been
used successfully to challenge changes to regulations,
including taxation. Similarly, the definition of
“expropriation” is interpreted to include not only direct
expropriation, such as takeovers of property, but also
so-called “regulatory takings” which can cover any new
policy measures that affect investors. These provisions,
along with broad readings of, for example, the ‘fair and
equitable treatment’ provision, act to limit scope for
government policy.

The investor-state dispute settlement (ISDS) system
itself is fragmented with various venues on offer for
arbitration, each with its own rules of procedure, histo-
ry and culture. Arbitrators are chosen in an ad hoc man-
ner and, in the absence of an appellate process that en-
sures consistency and the correct application of interna-
tional law, the system is prone to inconsistent and di-
verging interpretations in cases addressing the same
provisions and similar facts. Recurring inconsistent
awards and interpretations by panels deepen the uncer-
tainty about the meaning of key treaty obligations and
compound the problems of the unpredictability of trea-
ties. There is also growing evidence of dissenting views
amongst members of panels.3

Questions are also raised as to whether arbitration
processes conducted by three individuals, appointed on
an ad hoc basis, possess sufficient legitimacy to assess
acts of States, particularly on sensitive public policy
issues. The system lacks an institutional framework that
enshrines the principles of judicial accountability or the
independence of arbitrators, and arbitrators can award
damages without having to apply the various limita-
tions on state liability that have evolved in domestic
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legal systems.

A new billion dollar industry has emerged out of this
system. The number of investment arbitration cases, as
well as the sum of money involved, has surged in the last
two decades. Legal and arbitration costs average over
US$8 million per investor-state dispute, exceeding US$30
million in some cases. The industry appears to be domi-
nated by a small group of law firms and arbitrators that
rotate between representing claimants, respondents as
well as sitting on arbitration panels, raising concerns of
conflict of interest.4

These risks are amplified by the rapid growth in inves-
tor claims around the world that are challenging a widen-
ing ambit of government measures.> There has been a dra-
matic increase in the number of claims brought by foreign
investors against governments with the first in 1987,
growing cumulatively to 50 by 2000, and 514 by 2012. In
2012, 62 claims were initiated, representing the highest
number of claims for one year. A total of 95 governments
have faced challenges under the ISDS system of which 61
(more than two-thirds) were developing country govern-
ments. The success rate for claims is growing: In 2012,
75% of all awards were in favour of investors. In
2009/2010, 151 investment arbitration cases involved cor-
porations claiming up to US$100 million from states and
one of the largest awards in favour of investors was deliv-
ered in 2012 against Ecuador for an amount of US$2.4 bil-
lion. Importantly for Africa, 25% of all reported investor-
state arbitrations involve mining, oil and gas investments,
all critical sectors for the future development of African
economies.

Claims have been brought against government
measures related to revocations of licenses (in mining,
telecommunications, tourism), alleged breaches of invest-
ment contracts, alleged irregularities in public tenders,
changes to domestic regulatory frameworks (gas, nuclear
energy, marketing of gold, currency regulations), with-
drawal of previously granted subsidies (solar energy),
direct expropriations of investments, tax measures and
others. Several cases have their origin in the recent finan-
cial crisis and are aimed against the austerity measures
certain governments have had to introduce including as
part of international financial support conditions. States
have also continued to face investor claims concerning
measures of general application introduced on environ-
mental grounds.

In short, concerns about IIAs and the investor-state
dispute settlement system are deep-seated and varied.
The system is perceived as being biased towards the inter-
ests of investors over governments and the wider con-
cerns of society. Imprecise provisions in IIAs combined
with an arbitration process that lacks an institutional
framework to safeguard legal certainty, correctness and
predictability, suggesting a crisis of legitimacy.

4. 1lAs and FDI Flows: A Grand Bargain?

If the concerns with inherent imbalance in IIAs are legiti-
mate, it would be logical to ask what are the benefits of
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signing IIAs. The central argument advanced by propo-
nents is that by granting the strong legal protection
sought by investors, countries will receive greater in-
flows of FDI. In other words, in exchange for giving up
policy space and some measure of regulatory autono-
my, host states can expect or hope to receive increased
flows of investment. What does the evidence show?

A 1998 United Nations Conference on Trade and
Development (UNCTAD) analysis found a weak corre-
lation between the signing of BITs and increased FDI
inflows.6 After conducting a cross-sectional data analy-
sis for 133 countries between 1993 and 1995, a report by
UNCTAD in 1998 found that the impact of bilateral
investment treaties (BITs) on FDI is non-existent or
small and secondary to the effects of other determi-
nants, especially market size.

Hallward-Driemeier, who looks at FDI data from 20
Organisation for Economic Co-operation and Develop-
ment (OECD) countries flowing to 31 developing coun-
tries from 1980 to 2000, finds that treaties act more as
complements rather than substitutes for good institu-
tional quality and local property rights.” He points out
that the rights given to foreign investors may exceed
those enjoyed by domestic investors and expose policy-
makers to potentially large-scale liabilities that curtail
the feasibility of different reform options. Over a twen-
ty-year period of analysis, the report found little evi-
dence that BITs stimulated investment. The empirical
evidence especially highlighted how countries with
weak domestic institutions had not received significant
benefits following the signing of a BIT. Rather, coun-
tries with strong domestic institutions had the most to
gain, with the BIT acting as a complement to, as op-
posed to a substitute for, broader domestic reform.
Consequently, the report found “those that are benefit-
ing from them are arguably the least in need of a BIT to
signal the quality of their property rights.”

This is seen most clearly in the number of countries
that receive substantial FDI but do not hold BITs. Ja-
pan, the second largest source of FDI in the world, has
only 4 BITs. The US does not hold a BIT with China,
despite the latter being the largest developing country
destination for US FDI. Brazil, a receiver of substantial
FDI, does not hold any ratified BITs. Similarly, numer-
ous countries that have ratified BITs are having diffi-
culties attracting FDI, particularly in Sub-Saharan Afri-
ca. Recognising the significance of these trends, the
report concludes, “a BIT is not a necessary condition to
receive FDI”.

The work by Tobin and Rose-Ackerman, who exam-
ine FDI for 63 countries from 1975 to 2000, finds a very
weak relationship between BITs and FDI. It also finds
that rather than encouraging greater FDI in riskier envi-
ronments, BITs only have a positive effect on FDI flows
in countries with an already stable business environ-
ment. Overall, BITs seem to have little positive effect
either on foreign investment or on outside investors'
perception of the investment environment in low- and
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middle-income countries.8

One study found a positive association between the
adoption of BITs and foreign direct investment flows.
Neumayer and Spess looked at 119 developing countries
(29 of which are in Latin America) between 1970 and
2001.9 They used as an independent variable the number
of BITs a developing country has signed with OECD
countries, weighted by the world share of outward FDI
flow that the OECD country accounts for. They found that
developing countries that sign more BITs with developed
countries receive more FDI inflows.

In his 2010 study, Yackee concludes that “Countries
that refuse to sign BITs, or who allow their BITs to lapse,
will probably not see a meaningful reduction in invest-
ment flows.... BITs are not magic wands, the wave of
which produces, with a poof and a cloud of smoke, a for-
eigner with pockets stuffed with cash. If developing coun-
tries wish to attract foreign investment, they probably
need to do something other than sign and ratify BITs.”10

In its more technical analysis of the impact of BITs on
FDI flows, the 2014 UNCTAD Trade and Development
Report concludes that “... the current state of the research
is unable to fully explain the determinants of FDI, and, in
particular, the effects of BITs on FDI. Thus developing-
country policymakers should not assume that signing up
to BITs will boost FDI ....." 11

In short, and taken together, studies are unable to
demonstrate a clear relationship between signing IIAs and
receiving greater flows of FDI. At best, the relationship is
ambiguous, and IIAs are neither necessary nor sufficient
to attract FDL

5. How Are Countries Responding?

Most governments that were active in negotiating BITs in
the 1990s, have reviewed their early investment treaties,
and have effected significant changes to their policy on
investment treaties as they have come to recognise the
shortcomings, flaws and risks inherent in those first gen-
eration BITs. The re-think on investment treaties is largely
related to considerations of the link between investment
treaties and flows on FDI and the legal and policy impli-
cations of commitments made by entering into IIAs.

UNCTAD has outlined the actions countries are pursu-
ing to address these challenges as clarifying the meaning
of treaty provisions (through authoritative interpreta-
tions), revising treaties (through amendments), replacing
older treaties (through renegotiation), or terminat-
ing/consolidating treaties (either unilaterally or by mutu-
al consent).1? Interestingly, the report points out that, at
the end of 2013, more than 1,300 bilateral treaties would
have been at the stage where they could be terminated or
renegotiated at any time. Furthermore, between 2014 and
2018, at least 350 more bilateral treaties will reach the end
of their initial duration. Treaty expiration offers an oppor-
tunity to address inconsistencies and overlaps in the mul-
ti-faceted and multi-layered regime of international in-
vestment treaties, and to update the investment regime in
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light of development paradigm shifts. Over the past
decade or so, reviews have been undertaken in Austral-
ia, Canada, Norway, the United States, Sweden, South
Africa and more recently in the EU, Indonesia and in
India.

6. South Africa’s Review and Policy Re-
sponse to llAs

In the immediate post apartheid era (1994-1998), South
Africa concluded around 15 bilateral investment trea-
ties (BITs) mainly with European countries. At the time,
this was a good faith attempt to assure investors that
their investments would be secure under the new dem-
ocratically-elected government. Signing these BITs was
also seen as an important diplomatic signal confirming
South Africa’s re-entry to the international community
after the years of isolation under apartheid.

However, South Africa soon became aware of chal-
lenges posed by international investment treaties. It
observed the fractious debate in the OECD when its
members were seeking to negotiate a multilateral in-
vestment agreement in the late 1990s. South Africa also
participated in the discussions in the WTO that sought
to include investment under the Doha Round negotia-
tions, where many developmental concerns emerged in
the engagements. More seriously, the spike in interna-
tional investment arbitrations that followed the finan-
cial crisis in 2001 laid bare that bilateral investment
agreements can pose profound and serious risks to gov-
ernment policy.

The experience demonstrated that that there was no
clear relationship between signing BITs and seeing in-
creased inflows of FDI. This had been a motivating fac-
tor in signing BITs in the 1990s. South Africa does not
receive significant inflows of FDI from many partners
with whom we have BITs, and at the same time, contin-
ues to receive investment from jurisdictions with which
we have no BITs. In short, BITs have not been decisive
in attracting investment to South Africa. In addition,
over the last decade, South Africa had to confront sev-
eral challenges, and threats of challenge, brought under
various BITs. Most of the threats of challenge may be
described as spurious but they all underscored the fact
that BITs do not adequately take into account condi-
tions found in South Africa, the complexities of socio-
economic challenges and the broad objectives of gov-
ernment policy.

South Africa’s post-apartheid Constitution is widely
commended around the world for its strong assertion
of human rights. Embedded in the Constitution is a
transformation agenda that seeks to overcome deeply
rooted inequities inherited from apartheid’s exclusion-
ary policies. There is little disagreement with the need
to pursue this agenda to ensure an inclusive and just
society. The Constitution also provides for non-
discrimination between foreign and domestic investors.
All investors need to undertake their activities in this
context of the transformation agenda set out in the Con-

Page 4

stitution. However, as we assessed the bilateral invest-
ment treaties that we had entered into, we began to identi-
fy a range of inconsistencies with the Constitution.

This prompted South Africa’s review of BITs in 2008.
Extensive and intensive consultations were held in South
Africa over a three-year period in which a wide range of
national and international experts participated. The re-
view identified the range of concerns associated with BITs
as outlined earlier in this paper, notably the risks associat-
ed with imprecise legal commitments. South Africa was
particularly concerned with investor-state dispute provi-
sions that open the door for narrow commercial interests
to subject matters of vital national interest to unpredicta-
ble international arbitration outcomes and that may con-
stitute a direct challenge to constitutional and democratic
policy-making.

Against this background, in April 2010 the South Afri-
can Cabinet concluded that South Africa should: First,
refrain from entering into BITs in the future, except in
cases of compelling economic and political circumstances.
Second, Cabinet instructed that all “first generation” BITs
that South Africa signed shortly after the democratic tran-
sition in 1994, many of which have reached their termina-
tion date, should be reviewed with a view to termination,
and possible renegotiation on the basis of a new Model
BIT to be developed. Third, Cabinet decided that South
Africa should strengthen its domestic legislation in re-
spect of the protection offered to foreign investors. In this
regard, key considerations would be to codify BIT-type
protection into South African law and clarify their mean-
ing in line with the South African Constitution. South Af-
rica would also seek to incorporate legitimate exceptions
to investor protection where warranted by public policy
considerations, such as national security, health, environ-
mental reasons or for measures to address historical injus-
tice and/or promote development. Fourth, Cabinet elevat-
ed all decision-making in respect of BITs to an Inter-
Ministerial Committee tasked with oversight of invest-
ment, international relations and economic development
matters.

7. Recent Developments in South Africa

South Africa has initiated processes to terminate its BITs.
Over the course of 2012 and 2013, South Africa formally
notified those European countries with whom it had BITs
that it would terminate the treaties!® South Africa had
made its intention clear by publishing the Cabinet deci-
sion in July 2010, and in several formal engagements at
multilateral meetings in UNCTAD and at the OECD. This
was followed by several consultations with representa-
tives of the affected Governments through their embassies
in South Africa. In addition, South Africa has engaged
with two Governments in Latin America to terminate BITs
by mutual consent. In Africa, South Africa has sought to
develop common regional and continental approaches to
BITs that may in future replace the existing BITs that
South Africa has with African countries.

South Africa also actively participated in the develop-
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ment of a new model BIT that has been adopted at the
regional level in Southern Africa.’* The new Southern
African Development Community (SADC) Bilateral
Investment Treaty Model sets out provisions that miti-
gate the risks of earlier treaties and leaves open the op-
tion for state-to-state dispute settlement in addition to,
or as replacement of, investor-state dispute settlement
procedures.1>

At the domestic level, a new ‘Promotion and Protec-
tion of Investment Bill 2013 was published for public
comment in November 2013. The Bill was the outcome
of extensive intra-governmental legal and policy con-
sultations.!® It does not introduce any new restrictions
on investment. It clarifies the non-discriminatory pro-
tections offered to all investors from all countries and
confirms that South Africa remains open to FD],
providing effective protection while preserving the
sovereign right of the government to pursue legitimate
public policy objectives in line with constitutional re-
quirements.

The Bill clarifies standards of protection for investors
- both foreign and domestic - by setting out provisions
ordinarily found in BITs in a manner that is consistent
with the Constitution and the existing legal framework.
The Preamble confirms South Africa’s commitment to
an open, transparent environment for foreign invest-
ment that supports sustainable development and inter-
national human rights law. It defines investment to be
protected under this legislation as ‘enterprise-based’
requiring ‘material economic investment’ and, thus,
does not cover short-term portfolio investments. It pro-
vides that all foreign investors are granted the same
protection as domestic investors in ‘like circumstances’
(i.e. national treatment).

Provisions on ‘expropriation” and ‘compensation” are
aligned to the Constitution and recent jurisprudence.
As such, property may only be expropriated in terms of
a law of general application for a public purpose or in
the public interest. Expropriation is subject to compen-
sation that is “just and equitable” as set in the Constitu-
tion. Moreover, government measures that have an
incidental adverse impact on investment, where the
measure is to protect legitimate public welfare objec-
tives such as public health or safety, environmental
protection or state security, would not be considered
expropriation.

Under the right to regulate, the Bill specifies that
Government may take measures to - amongst other
things- redress inequalities, preserve cultural heritage,
foster economic development and industrialisation,
achieve socio-economic rights and protect health and
the environment. The provision on ‘transfer of funds’
confirms the existing practice in South Africa that al-
lows investors to freely invest and repatriate returns,
subject to taxation and other applicable legislation. For
‘dispute settlement’, should a foreign investor seek to
challenge a government measure, the jurisdiction for
the settlement of disputes will be with a competent
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South African court, statutory body or independent tribu-
nal, with arbitration following the terms of South Africa’s
Arbitration Act of 1965. The Bill also provides for a dis-
pute avoidance mechanism where an investor may en-
gage Government in an effort to resolve any concern ami-
cably, without resort to legal challenges.

Numerous detailed written submissions on the Bill
were received by the end of the comment period. There
were comments from all sectors: government, non-
governmental organisations, policy think-tanks, academ-
ics, both domestic and international. Some submissions
were critical in nature, noting that the Bill was too narrow
in its scope, while others believed it was too broad. Some
argued that it gives too wide protection for investors, for
others, too little. While comments covered most aspects of
the Bill, the bulk focused on: definition of investment, ex-
propriation, levels of compensation and access to interna-
tional arbitration. The South African Government careful-
ly considered all submissions and submitted a second
iteration of the Bill to the Cabinet. In June 2015, the Bill
was presented to Parliament for ratification.

Through all these efforts, South Africa envisions a legal
and policy framework for investment that learns from the
lessons of the past and is better attuned to the challenges
of sustainable development and inclusive growth. Equita-
ble relationships between investors and government,
based on respect for human rights, the rule of law and
due process, and security of tenure and property rights
will continue to be pursued within the framework estab-
lished by the South African Constitution.

8. Responses by Other Governments

The United States and Canada have responded by effect-
ing amendments to their Model Investment Treaties,
adopting interpretative statements and redrafting key
provisions in subsequent IIAs, clarifying certain provi-
sions and seeking to give greater authority to govern-
ments in interpreting the meaning of the obligations un-
dertaken. These reforms aim to address some of the chal-
lenges raised by IIAs.

As the competence for negotiating IIAs has moved
from its Member States to the supranational level under
the 2010 Lisbon Treaty, the EU has been re-thinking the
traditional approach to these treaties. On 21 January 2014,
the European Commission (EC) announced its intention to
pause investment treaty negotiations with the United
States under the Transatlantic Trade and Investment Part-
nership (TTIP) Agreement in order to address what it
termed “unprecedented public interest” in the European
Union (EU) on the matter of investment treaties.l” The
announcement identified some of the critical issues at
stake, notably the need to reaffirm the right of govern-
ment to regulate in the public interest - to “close loop-
holes”, and to establish an arbitrator code of conduct to
enhance fairness, transparency and even handedness in
the current system. At the time of writing, the dialogue in
the EU continues.

Australia decided in 2012 to exclude ISDS in future
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ITAs, but this blanket prohibition on ISDS was later re-
versed. Several Latin American countries have with-
drawn from the International Centre for Settlement of
Investment Disputes and are withdrawing from IIAs.
At the same time, they are seeking to establish a region-
al alternative for dispute settlement under the Union of
South American Nations (UNASUR). In 2014, Indonesia
decided to terminate its BITs. Brazil's case is interesting,
as it has refused to enter into any IIAs on the basis that
its Congress has seen these as unconstitutional8 It is
instructive that Brazil still receives large inflows of FDIL.

The essential lesson in all this is that many govern-
ments around the world are not at ease with the exist-
ing system of IIAs and ISDS. Differences in approaches
may to some extent be a function of whether the coun-
tries undertaking reform are predominantly capital
exporting or capital importing countries and whether
there is confidence that the government’s right to regu-
late can indeed be assured through appropriate reform
of the system. In all cases, new approaches to invest-
ment treaty making aim to mitigate the risks of earlier
agreements. There is some evidence of efforts to ensure
IIAs support inclusive growth and sustainable develop-
ment objectives, notably through strengthening the
right of governments to regulate in the public interest.
In some cases, there are attempts to locate investment
protection within broader human rights frameworks.

9. llAs and Africa’s Agenda for Structural
Transformation: Some Recommendations

Recent changes in the global economy have been ac-
companied by significant improvements in Africa’s
economic prospects. Africa is already the second fastest
growing continent in the world, after Asia, and offers
the highest return on investment among other regions.
Africa’s economic growth has been driven by a boom in
mineral exports as well as growth in the agriculture,
transport, telecommunication and retail sectors. Afri-
ca’s enormous reserves include raw materials, 60% of
the world’s unused arable agricultural land, a young
growing population, a growing middle class with con-
siderable purchasing power, and urbanisation along-
side steady improvements in economic governance -
these factors underpin the view that Africa could be-
come the next leading source of global economic
growth.

Africa’s paramount objective, however, is to move
off a growth path based on consumption and commodi-
ty exports onto a more sustainable developmental path
using its natural resource base as a platform for a new
strategy for economic diversification and industrializa-
tion. Indeed, African governments and leaders have
committed to this transformation. Achieving this objec-
tive will undoubtedly require a range of new and sup-
portive policies and regulations including with respect
to harnessing the benefits of FDI for sustainable devel-
opment.

This paper has raised several issues that need to be

Page 6

considered to ensure that Africa’s efforts at structural
transformation are not frustrated. It was observed that
IIAs are oriented in a manner that constrains the policy
space of governments to implement measures in the pub-
lic interest where these have a perceived negative impact
on investor rights. It is further argued that the internation-
al investment regime exhibits a pro-investor bias over
governments’ right to regulate in the public interest.

The paper unpacked how the shortcomings and imbal-
ances both in the IIAs and in the ISDS system that enforc-
es those treaties constrain policy space. It pointed out that
necessary change to policy and regulation such as the tax
regimes (levies of mineral exports for example) that may
be important to re-direct resources from primary sectors
to support industrialisation may be challenged through
international arbitration. Similarly, IIAs place constraints
on government efforts to require investors to build linkag-
es to domestic firms, upgrade skill or transfer technology.
Efforts to enhance local content in production processes
can also be stymied by IIAs.

In this light, it may be prudent for African policy mak-
ers and experts to consider the following. First, African
Governments through the African Union may consider
pursuing a comprehensive review of all the IIAs African
countries have entered into. This review could focus on
assessing the risks of IIAs to policy-making for structural
transformation in Africa.

Second, African Governments may consider a pause in
signing new IIAs until this assessment is complete. In do-
ing this, it would be important to recall that there is no
direct or clear link between inflows of FDI, which all Afri-
can countries seek, and signing IIAs. Indeed, investors are
motivated primarily by the prospects for returns to invest-
ment, which are high in Africa, and the extent to which
national legal frameworks offer adequate protection to
foreign investors. This also suggests the need to focus ef-
forts on strengthening domestic legal frameworks to pro-
tect investment.

Third, African countries may need to consider how to
deal with the stock of existing IIAs that they have signed
on. As noted, termination, re-negotiation, and amend-
ments are all options that countries around the world
have undertaken. The challenges with each of these op-
tions could also be a subject for the review.

Fourth, it may be useful to begin consideration of an
Africa-wide investment protection framework that miti-
gates risks of the earlier treaties and establishes a more
appropriate balance between investor protection and the
rights of government to regulate in the public interest.
This may include consideration of an African-based in-
vestment arbitration centre.

Finally, in initiating a dialogue within Africa on these
matters, African government policy makers and experts
should participate more actively in the intensifying global
debate on IIAs and the ISDS system.
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