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Introduction

The 2007 General Assembly of
World Intellectual Property
Organisation (WIPO) adopted the
recommendations for action in
relation to what is called the
‘WIPO Development Agenda.’
The WIPO development agenda
is a landmark in the history of the
efforts led by developing coun-
tries to integrate development, IP
and innovation policies. It took
three years to negotiate and agree
on the 45 proposals that make up
the WIPO Development Agenda.
The 2007 General Assembly of
WIPO also created a new body
called the Committee on Devel-

opment and IP (CDIP) with a
mandate to:

a. develop a work program
for implementation of the
adopted recommenda-
tions;

b. monitor, assess, discuss
and report on the imple-
mentation of all recom-
mendations adopted, and
for that purpose it shall
coordinate with relevant
WIPO bodies;

c. discuss IP and develop-
ment related issues as
agreed by the Committee,
as well as those decided by

Executive Summary

WIPO Member States agreed to a new agenda to guide the organizations
work on development and intellectual property (IP). The challenge now
is to effectively implement the agenda to achieve concrete results and
change. Key recommendations for developing countries on the next
phase of the WIPO Development Agenda are to: 1) uphold at WIPO and
other multilateral fora a holistic approach to development and IP; 2) con-
sistently assert a member-driven process and integration of development
in all activities of the WIPO; 3) ensure the implementation of the totality
of the recommendations, and give effect to each agreed proposal;
4) request and monitor that the WIPO fully observes all the agreed
proposals, particularly those that require change in its current work
methods and activities; 5) identify concrete, specific actions necessary to
exercise the agreed proposals; and 6) develop and support the holistic
approach to development and IP through coherent national policy.
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the General Assembly.!

The CDIP commences its work in March
2008. The process of implementing the WIPO
Development Agenda requires specific perform-
ance by both the WIPO as an institution and the
member states. The WIPO is presumed to be
already implementing the 19 of the 45 agreed
proposals that members selected for immediate
implementation, and thus members can expect
review of the progress during the first meeting
of the CDIP.

This Policy Brief examines the factors that
are fundamental to achieve the policy goals and
provide a strategic base for technical input to
the implementation of the WIPO Development
Agenda.

I. The Foundation: A Holistic
Approach to Development and IP

The WIPO Development Agenda is a significant
contribution to integrate development, IP and
innovation policies. It is the first strategic and
comprehensive effort by developing countries in
recent history to revisit the activities and role of
the WIPO in light of its basic objective, beyond
promoting, uncritically, the protection of IP
rights.2To date, the most important outcome is
the advancement at WIPO of a framework that
defines the relationship between development
and intellectual property in a holistic manner,
highlighting various dimensions, under clusters
that are close to development and innovation
challenges than different categories of IP subject
matter.

Allusion to ‘development’ in IP rights dis-
cussion traditionally reflected a particular per-
spective that over-emphasises the contribution
of IP-related technical assistance. It rests on the
misguided assumption that increased IP protec-
tion is in any instance a central element for inno-
vation, dissemination of knowledge and eco-
nomic growth in developing countries. The de-
velopment problem is mistakenly identified as
the lack of education on IP rights and lack of
capacity to implement international obliga-
tions,? rather than, for example, relating to the
challenges of access to knowledge and

technology.

The conceptual framework of the WIPO Devel-
opment Agenda requires WIPO to adjust its role
and activities in light of a broader understanding
of the complex relationship between IP rights,
innovation, and socio-cultural and economic
development. The WIPO as an institution is man-
dated to fully incorporate development concerns
in developing global IP policy, not merely as
needs for technical assistance and capacity
building.

The holistic approach to IP and development is
incorporated in the 45 agreed proposals that make
up the WIPO development agenda. Since the 45
agreed proposals are listed in different clusters,
the first step in implementation is to synthesis and
pulls together the approach to development
issues. The following are some of the main ele-
ments advanced:

a) The common development goals pursued within
the UN system, including those contained in
the Millennium Declaration. The WIPO
development agenda further request WIPO
to intensify its cooperation on IP related
issues with UN agencies and other relevant
international organizations.# The UN agen-
cies advance human development, sustain-
able development, education and science,
health and industrial development. WIPO
would be required to reflect the complex
polices issues of development by advancing
cooperation with UN agencies;

b) Innovation and Access to Knowledge: The
agreed proposals promote a proactive
agenda for WIPO, as a specialized UN
agency, within its core competence of pro-
moting creative intellectual activity and fa-
cilitating the transfer of technology to accel-
erate economic, social and cultural develop-
ment.”> In promoting creative intellectual
activity, WIPO must consider all other po-
tential models and mechanism in addition
to promoting the protection of IP rights.
Accordingly, the implementation of the
WIPO Development Agenda requires the
examination of the potentials of open and
collaborative models, supporting develop-
ment of national scientific and technologi-
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cal infrastructure, identifying the particular
needs of small and medium size enterprises
and institutions dealing with scientific
research and cultural industries.® A further
contribution of the WIPO Development
Agenda is to initiate discussions on how to
facilitate access to knowledge and technol-
ogy to foster creativity and innovation;

Norm-Setting at WIPO shall be inclusive,
member driven and take into account dif-
ferent level of development and balance the
costs and benefits of IP protection and en-
forcement.” For norm-setting processes to
take into account different levels of devel-
opment, future IP instruments must be de-
signed with the purpose of contributing to
and not hampering the attainment of devel-
opment goals. The process should be
‘supportive of the development goals
agreed within the UN system, including
those contained in the Millennium Declara-
tion.”® WIPO is required to consider the
benefits of maintaining rich and accessible
public domain vis-d-vis the provision of
exclusive rights conferred by IP rights and
to develop norms supporting the public
domain.? Considering development chal-
lenges will also include, framework for
the utilisation of existing flexibilities within
the international IP system to address
development challenges, safeguarding na-
tional implementation and transition peri-
ods, limitations and exceptions to rights
conferred by IP, addressing the issues of
technology transfer and competition;

Intellectual Property Impact Studies: The
WIPO will undertake various impact
studies with basic policy parameters that
ensure a structured, formalized and objec-
tive studies to lead to informed policy
making;10

Pro-Development Technical Assistance and
changing the method of work in WIPO: Devel-
opment issues are not at periphery of the
activities of the organisation. Development
will be integral part of all activities of
WIPO. Various recommendations are also
designed to ensure transparency, neutrality
and accountability in WIPO activities.!
WIPO members developed a clear guiding
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framework, establishing that technical
and legislative assistance by WIPO shall
be development oriented; demand driven
and transparent; take into account the
priorities and the special needs of devel-
oping countries, especially LDCs, as well
as the different levels of development of
Member States.’? Ensuring demand-
driven technical and legislative assis-
tance would require careful needs assess-
ment that can be monitored at each stage,
and assessed if the assistance followed a
pro-development approach. WIPO
would conduct adequate consultation
through a member driven process, en-
sure wider participation of civil society,
takes into consideration the interests and
priorities of all WIPO Member States and
the viewpoints of other stakeholders and
develop an effective yearly review and
evaluation mechanism for its develop-
ment oriented activities.13

In summary, according to the agreed pro-
posals ‘development” shall be understood as the
achievement of development goals pursued
within the UN system. Accordingly, WIPO is
required to play a proactive role to support
national scientific and technological capability;
foster access to knowledge; explore all possible
mechanisms for innovation; consider the option
of leaving knowledge under public domain, and
preserve the knowledge that is already under
public domain; ensure the design of norm-
setting and all of its activities to effectively pro-
mote development. Finally, WIPO shall main-
tain a member-driven process.

II. Clusters and Proposals for Imme-
diate Implementation

The 45 agreed proposals of the WIPO Develop-
ment Agenda fall within six clusters.

Cluster A: Technical Assistance and Capac-
ity Building;

Cluster B: Norm Setting, Flexibilities, Public
Policy and Public Domain;

Cluster C: Technology Transfer, Information
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and Communication Technolo-
gies (ICT) and Access to Knowl-
edge;

Cluster D: Assessment, Evaluation and Im-
pact Studies;

Cluster E: Institutional Matters Including
Mandate and Governance;

Cluster F: Other Issues (Enforcement of IP
rights).

The next step in the process of implementing the

countries also need to give full effect and maxi-
mize the potential developmental benefits of each
recommendation.

Many of the 45 agreed proposals also contain
language that currently provides some scope for
interpretation. For example, recommendation 34
requests WIPO to ‘conduct a study on constraints
to intellectual property protection in the informal
economy, including the tangible costs and benefits
of IP protection in particular in relation to genera-
tion of employment.” The recommendation allows
the analysis of the effect of IP rights on employ-

development agenda
at WIPO is to ensure
that these elements are
translated in to spe-
cific, workable actions
that can be subjected
to evaluation. To en-

“... For effective realization of the WIPO Develop-
ment Agenda, member states must lead and main-
tain oversight of the work plan for implementation
of the totality of the recommendations. ...”

ment and the informal sec-
tor. It could also be inter-
preted as suggesting a claim
on informal sector as a chal-
lenge to enforcement of IP
rights. Because of this, a de-
cisive factor in the imple-

sure the final outcome
meets the expectations of developing countries,
it is critical that the process of implementing the
45 agreed proposals is framed by the holistic
understanding of development and IP. The fact
that painful compromises have been made in
reaching the 45 agreed proposals and that there
are diverse, competing interests in the transfor-
mation of an organisation such as WIPO, are
reminders of the long road ahead.

One notable challenge could be the interface
between the clusters and a number of recom-
mendations addressing similar questions under
different clusters. The broad themes of the clus-
ters guide the implementation of the specific
recommendations under each cluster. While
Cluster A provides important guidelines and
principles on pro-development technical assis-
tance, Cluster D requires the development of a
annual review and evaluation mechanism for
the assessment of all of WIPO’s development
oriented activities, including those related to
technical assistance with specific indicators and
benchmarks. Cluster E also requires undertak-
ing a review of current WIPO technical assis-
tance activities in the area of cooperation and
development as a matter of institutional man-
date and governance. WIPO should implement
and give effect to each recommendation based
on the broad them of each cluster. Developing

mentation of the WIPO De-
velopment Agenda is the identification by devel-
oping country members of concrete, specific ac-
tions required to exercise the agreed proposals.

Member states agreed that 19 of the agreed
proposals will be ‘immediately implemented’. The
listing of the 19 agreed proposals for immediate
implementation, however, should not be consid-
ered as according priority or special status for the
recommendations included in the list. Arrange-
ments are already made for the implementation of
all of the agreed proposals under the mandate of
the Committee on Development and IP and the
development of work plans.

For effective realization of the WIPO Develop-
ment Agenda, member states must lead and main-
tain oversight of the work plan for implementation
of the totality of the recommendations. It is clear
that under some of the agreed proposals WIPO is
required to observe and abide by what is agreed.
For example, recommendation 44 requires that
‘formal and informal meetings or consultations
relating to norm-setting activities in WIPO, organ-
ized by the International Bureau, upon request of
the Member States, should be held primarily in
Geneva, in a manner open and transparent to all
Members.” WIPO has to abide by the recommen-
dation without expecting an action plan. However,
this is not the basis to exclude the recommenda-
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tion from oversight by the CDIP. Member states
have to monitor the implementation of the agreed
proposals by WIPO under each proposed meeting
for norm-setting. The recommendation also re-
states that the initiation of processes for norm set-
ting rests with the political power of the member
states as in any other international organisation.

III. The Importance of Developing
Country Leadership and Oversight

The agreed way ahead to implement the 45 agreed
proposals will face a fare share of road bumps.
The first is the likely reluctance of the WIPO as an
institution and some of its more powerful member
states to give full effect, in practice, to the core
mandate of WIPO as a specialised agency of the
UN. A second obstacle is the fact that compared to
the original 111 proposals that were proposed, the
agreed 45 reflect a modest success in terms of the
initial aspirations and expectations of developing
countries. These obstacles, and ideas on how to
address with them, are further elaborated below.

While WIPO is  required to change its ways
by the development agenda, there is still a need to
ensure that WIPO does not conduct “‘business as
usual’ but actually adjusts its activities in light of
the agreed proposals.* One of the areas to watch
over is the relationship between WIPO, other UN
agencies and international organisations. Con-
cerns about the activities of the WIPO Secretariat
in relating to other UN agencies were evidenced
in the discussions on approval of the agreement
for cooperation between the WIPO and the UN
Food and Agriculture Organisation (FAO), which
seemed to understate the importance of the role of
member states in critically reviewing of the terms
for cooperation before approval.’> One example
where member oversight at WIPO worked well in
this area was the thorough process of responding
to the request by the Convention on Biological
Diversity (CBD) to examine the interrelation of
access to genetic resources and disclosure require-
ments.

Developing countries should be particularly
vigilant of the relationship between the WIPO and
the WTO. Recommendation 40 requests WIPO to
specially intensify its cooperation on IP related
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issues with the WTO in order to strengthen the
coordination for maximum efficiency in under-
taking development programs. While the WIPO
and the WTO have an agreement on technical
assistance provision, the relationship goes far
beyond this issue. The WIPO Development
Agenda can be linked to the  operation, imple-
mentation and review of the WTO Agreement
on Trade Related Aspects of Intellectual Prop-
erty Rights (TRIPS). For example, the studies
that WIPO may conduct on the possible links
and impacts of current standards of IP protec-
tion on development could influence the discus-
sions at the WTO on the review of the TRIPS
Agreement as provided for in Article 71 and
paragraph 19 of the Doha Ministerial Declara-
tion of the WTO (2001).

Collective leadership and oversight by de-
veloping countries is essential to ensure that
WIPO fully embraces the UN approach to
‘development’ as a UN specialised agency and
to implement recommendation 12 to ‘further
mainstream  development  considerations  into
WIPO’s substantive and technical assistance ac-
tivities and debates, in accordance with its man-
date.”1® Developing countries have to implement
and request the consideration of the agreed pro-
posals in their participation at various activities
of the WIPO. During the 2007 meeting of the
Advisory Committee on Enforcement of WIPO,
developing countries pushed for consideration
of the contribution of right holders in enforce-
ment, the need to take into account limitations
and exceptions and the issues of piracy of tradi-
tional knowledge and genetic resource. The
summary of the meeting by the Chair indicated
that a delegated requested for the work of the
Advisory Committee on Enforcement to be
framed in accordance with recommendation No.
45 of the WIPO Development Agenda.!” The rec-
ommendation requires approaching intellectual
property enforcement in the context of broader
societal interests and especially development
oriented concerns.
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IV. Coherence in National Policies and
Practice

The WIPO Development Agenda is primarily
concerned with transforming the multilateral
process for norm-setting, technical assistance,
and activities of the WIPO to contribute to
addressing development challenges. In as much
as member states expect changes in WIPO, its
impact can only be significant if national policy-

area of IP policy and legislation.!

Given the strong linkage between the national
and international policy arenas, the effective im-
plementation of the WIPO Development Agenda
requires internal policy coordination that drives a
coherent national level stance on IP and develop-
ment that is echoed in the participation at inter-
national organisations.?0 Greater coherence also
improves the ability to carry out sound and credi-
ble impact studies on IP

making in the area of
IP rights follows a ho-
listic approach to de-
velopment and IP that
is designed in light of
broader national inno-
vation and develop-
ment policies and
objectives.

implementation

“... Given the strong linkage between the national
and international policy arenas, the effective
WIPO  Development
Agenda requires internal policy coordination that
drives a coherent national level stance on IP and
development that is echoed in the participation at
international organisations. ...”

of the

and development and evi-
dence-based international
norm-setting. Developing
countries could explore the
potential for cooperation in
governance on IP norm-
setting as a means to im-
prove coherence and build

The WIPO Development Agenda is a
response on part of the developing countries to
the political, economic and cultural challenges
they face with respect to the international IP sys-
tem and norm-setting process. But one of the
main drawbacks is that some developing coun-
tries, while pursuing a pro-active agenda to
bring change to the international system to take
into account their concerns, are following a dif-
ferent approach in their national IP policy mak-
ing.

Many developing countries are yielding to
the international pressure on IP protection by
signing free trade agreements, adjusting national
laws according to TRIPS-plus standards and giv-
ing a prominent role to government in the en-
forcement of IP rights.’8 However, a growing
number of developing countries are also increas-
ingly making use of flexibilities available within
the international IP system, such as the use of
compulsory licences to improve access to medi-
cines. For India IP policy evaluation is not to be
left for WIPO or the multilateral processes. It es-
tablished the National Institute of Intellectual
Property Management (NIIPM) that will func-
tion as the think tank of the government on IP
regime in line with the international standards
while at the same time safeguarding national
interests. The Institute will provide policy inputs
based on analytical and empirical research to
facilitate government decision-making in the
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their power base to im-
prove their participation in multilateral fora.?!
The need for increased cooperation among devel-
oping countries in the WIPO Development
Agenda process was clearly felt at the initial stage
of the negotiation when WIPO experienced the
proliferation of proposals from developing coun-
tries on similar issues.

V. Conclusion

The implementation stage of the WIPO Develop-
ment Agenda is a critical one. Significant work is
yet to be done at WIPO to bring about much
needed change to the organization and its activi-
ties.

Developing countries may consider the  fol-
lowing for effective implementation of the WIPO
Development Agenda:

v" Uphold at WIPO and other multilateral
fora the holistic approach to intellectual
property and development that sup-
plants the previous entrenched approach
that uncritically assumes a positive rela-
tionship between strong IP protection
and development

v Ensure on the member-driven nature of
the process;

I
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v Request and monitor that the WIPO fully v' Establish mechanisms to improve co-
observes all the agreed proposals that operation and coordination among de-
pertain to its role, particularly those that veloping countries and build support
require change in the current work meth- from civil society stakeholders;

ods and activities;
v Integrate the holistic approach to IP

v Ensure the implementation of the totality and development into national policies
of the recommendations, and give effect and practices. Pro-developmental out-
to each agreed proposal; come of the development agenda must

not be restricted to WIPO, but must be

v Identify concrete, specific actions neces- embedded in IP policy making at the

sary to exercise the recommendations; national level
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