
 

 

 

I. Introduction 

The duty of the State to protect against human rights vio-
lations by private entities and to ensure remedies for vic-
tims of such violations is well established under interna-
tional human rights law. It has also been recognized by 
the Guiding Principles (GPs) on Business and Human 
Rights1. Yet, given the globalized and rapidly evolving 
economic realities driven by multinational corporations, 
individual States often face limitations in their ability to 
respond to human rights violations by private entities 
and to exercise their sovereign right to regulate. John 
Ruggie had noted in a 2008 report that legal rights of 
transnational corporations have been expanded signifi-
cantly over the past generation, creating instances of im-
balances between firms and States that may be detri-
mental to human rights2.  

Resolution A/HRC/26/9 established an open-ended 
intergovernmental working group (OEIWG) under the 
Human Rights Council on transnational corporations and 
other business enterprises with respect to human rights. 
The mandate of the intergovernmental working group is 
to elaborate an international legally binding instrument 
to regulate, in international human rights law, the activi-
ties of transnational corporations and other business en-
terprises (hereafter referred to as the Instrument). This 
mandate presents States with a multitude of strategic 
choices and policy options, including in regard to the 
subjective scope of the Instrument, that is, whose conduct 
will be subject to the disciplines eventually incorporated, 
and in regard to approaching States’ obligations and ad-
dressing corporate obligations, among other elements.  

These strategic choices ought to be approached in a 
way that effectively serves the primary objective of the 
Instrument as defined by the States discussing, and later 
negotiating, the content of the prospective Instrument. 
The wording of Resolution A/HRC/26/9 seems to sug-
gest that the intended scope of the Instrument is narrower 
than that of the UNGPs, since the Resolution specifically 
alludes to the ‘transnational character’ of the enterprises’ 
operations3. An enterprise owned or controlled by stake-
holders residing in a country may have operations of a 
‘transnational character’ if it engages in business activities 

through an affiliate, subsidiary or a controlled undertak-
ing in another country4. In the same line, one generally 
shared view during the first meeting of the OEIWG was 
that all entities linked to transnational corporations 
should fall within the subjective scope of a prospective 
Instrument; this includes subsidiaries and other entities 
in their supply chain5. While it is indisputable that hu-
man rights violations may be committed by enterprises 
whose operations are merely domestic, and that it has 
been universally accepted that all business enterprises are 
bound to respect all human rights, the wording of Resolu-
tion A/HRC/26/9 indicates that it is concerned with situ-
ations where transnational corporations and other entities 
with transnational activities are capable of evading their 
human rights’ responsibilities based on jurisdictional 
grounds. 

Moreover, it is also important to make the strategic 
choices pointed to above while limiting the areas of ten-
sion with established principles of international law and 
established approaches to treaty design. This brief dis-
cusses possible selected approaches to addressing States’ 
obligations under a prospective Instrument6. 

II. Current context and authoritative opinions 
in regard to States’ obligations in the area of 
human rights 

UN human rights treaty bodies7 have recognised that 
States have obligations in regard to acts committed by 
private persons or entities that would impair the enjoy-
ment of Covenant rights8. This includes positive obliga-
tions to “exercise due diligence to prevent, punish, inves-
tigate or redress the harm caused by private persons or 
entities”9. States should regulate certain activities of pri-
vate individuals and bodies by adopting effective 
measures to prevent future injury and respond to past 
injury10. UN human rights treaty bodies also recognized 
that it is necessary for States to have adequate legal and 
institutional frameworks to provide remedies in case of 
violations in the context of business activities and opera-
tions11 (see Annex 1).  

In the same line, different regional and international 
courts and tribunals have considered that States are not 
directly responsible for human rights abuses committed 
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by third parties, but that they can be responsible for fail-
ing to take available measures to prevent and punish the 
occurrence of such conducts12 (see Annex 2). Thus, States’ 
obligations vis-à-vis third parties are an obligation of con-
duct, rather than an obligation of result. It entails the duty 
of the State to comply with the expected conduct, includ-
ing due diligence, as established in its international com-
mitments13.  

It is well established under international law that 
where a home State aids or assists a corporation in the 
commission of or in complicity in internationally wrong-
ful acts, the State will incur international responsibility, at 
least where the aid or assistance contributed significantly 
to that act14. Some experts argue that such aid or assis-
tance15 could take place through providing loans, invest-
ment guarantees, or political risk insurance or protections 
under investment and trade treaties to corporations oper-
ating abroad16. 

Furthermore, the State’s obligation of due diligence has 
an extraterritorial dimension in terms of home State obli-
gations to exercise due diligence in relation to the acts of 
corporations under its jurisdiction. In this regard, the UN 
human rights treaty bodies seem to have accepted that 
States cannot ignore the fact that they may influence situ-
ations outside their borders, even in the absence of terri-
torial control, and that with this power comes responsibil-
ity17 (see Annex 3). In this context, jurisdiction and territo-
ry are distinguished, whereby jurisdiction extends be-
yond territorial control to areas where a State has de jure 
or de facto effective control18.  

III. A prospective Instrument as an additional 
tool of international cooperation 

The design of a prospective Instrument is expected to 
build on the large body of opinion and jurisprudence 
emerging from universal and regional systems of human 
rights, part of which is highlighted in this article. In doing 
so, a prospective Instrument could focus on clarifying the 
means and measures by which States could fulfil existing 
obligations and on addressing related gaps. 

The clarification of States’ obligations and related 
measures is expected to support States in encountering 
challenges they face in the protection of human rights in 
cases of corporate human rights abuses, particularly 
when facing an enterprise undertaking transnational con-
duct. Such cases cannot be addressed through domestic 
frameworks and mechanisms available to single States 
alone; they necessitate international cooperation.  

Indeed, recent studies undertaken under the auspices 
of the Office of the High Commissioner for Human Rights 
have pointed out that two key problems presently con-
tribute to undermining the ability of domestic legal re-
gimes to effectively respond to cross-border cases con-
cerning business involvement in human rights abuses. 
One is the “lack of clarity at international level as to the 
appropriate use of extraterritorial jurisdiction”, which the 
report points out is a “significant source of legal uncer-
tainty for both affected persons and business enterprises”. 
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Another is the “lack of cooperation and coordination be-
tween interested States with respect to the investigation, 
prosecution and enforcement of cross-border cases”19.  

A prospective Instrument could serve as an additional 
tool in the area of international cooperation to comple-
ment, not substitute, the domestic processes and to enable 
the exercise of sovereign rights to regulate. Accordingly, a 
prospective Instrument would complement the efforts 
undertaken to develop domestic legal systems, including 
through the work being done in some countries on action 
plans based on the Guiding Principles on Business and 
Human Rights20.  

IV. Multiple possible approaches available for 
addressing State obligations under a pro-
spective Instrument 

As noted in the opening of this brief, the mandate of Reso-
lution A/HRC/26/9 presents States with a multitude of 
strategic choices and policy options. Each would have 
different implications, including in terms of complexity, 
effectiveness, political acceptance, and interface with the 
domestic legal frameworks.  

For example, States could choose to establish under a 
prospective Instrument an obligation on State Parties to 
adopt certain measures in order to ensure that national 
legislation and remedy mechanisms cover conducts of 
corporations that can be identified as crimes, and other 
types of conduct that can be sanctioned through civil and 
administrative means. States could also choose to focus on 
clarifying the content of States’ duty to protect human 
rights by regulating transnational conduct of corpora-
tions, including clarifying extraterritorial obligations of 
States under human rights law. Another element that 
could be considered is establishing an obligation on States 
to adopt national action plans or strategies on business 
and human rights and to report on the progress made in 
this regard. Other elements could include focusing on 
clarifying the grounds for international cooperation 
among States in facilitating the handling of corporate vio-
lations of human rights, including in investigation of cas-
es, making resources available for victims to pursue a 
remedy, and recognition and enforcement of judgements 
in favor of victims. A further element that States could 
consider under a prospective Instrument could be to sub-
ject transnational corporations under their jurisdiction to a 
monitoring mechanism and to the jurisdiction of an inter-
national mechanism, which would be operationalized in 
cases where remedy could not be attained under national 
mechanisms.  

These possibilities are neither exhaustive nor exclusive. 
Each of these propositions could form a focus for a pro-
spective Instrument or one of the elements to be consid-
ered in the design of a prospective Instrument, among a 
multitude of other elements. The approach to these ele-
ments is also linked to the treaty design choices to be 
made by the negotiating Parties. This includes whether 
the negotiating Parties will choose the prescriptive ap-
proach of explicitly defining standards to be reflected in 
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both affected persons and business enterprises” and un-
dermines the ability of domestic legal regimes to respond 
effectively to cross-border cases concerning business in-
volvement in human rights abuses25. A report resulting 
from the project notes that “…while there is international 
consensus as to when States can exercise extraterritorial 
jurisdiction in business and human rights cases, there is 
less clarity as to the circumstances in which they should 
or must exercise such jurisdiction”26. It adds that “some 
international treaty bodies have recommended that home 
States take steps to prevent and/or punish abuse abroad 
by business enterprises domiciled within their respective 
jurisdictions.   

Extraterritorial jurisdiction could entail28 prescriptive 
or legislative jurisdiction, which concerns the ability of 
States to prescribe laws for actors and conduct abroad; 
adjudicative or judicial jurisdiction, which concerns the 
ability of courts to hear, adjudicate and resolve disputes 
with a foreign element; and enforcement jurisdiction, 
which concerns the ability of States to ensure that their 
laws are complied with, for example through investigat-
ing a case, making an arrest, or using its police or prosecu-
tor’s office.   

The discussion of ETOs will ultimately grapple with 
queries regarding the potential implications on sovereign 
domestic affairs as well as the approaches to exercise ex-
traterritorial jurisdiction and the related legal bases for 
that. Olivier De Schutter, former Special Rapporteur on 
the right to food, notes that “[i]f the adoption by the State 
of origin of the investor of extra-territorial regulations in 
fact facilitates the role of the host State in regulating the 
investor, then ensuring that the investment will contribute 
to human development and will benefit local communities 
enhances rather than restricts the exercise by the host 
State of its sovereignty”29. 

It is worth highlighting that in several areas of law, 
there is substantial State practice of extending national 
law to regulate the conduct of corporate nationals operat-
ing extraterritorially through foreign subsidiaries, such as 
in areas of competition law, shareholder and consumer 
protection, and tax30. Overall, there are no controversial 
perspectives or doubts on States’ extraterritorial jurisdic-
tion over their own companies. 

According to the Maastricht principles31, which consti-
tute an international expert opinion restating human 
rights law on ETOs, the scope of extraterritorial jurisdic-
tion of a State encompasses: a) situations over which it 
exercises authority or effective control, whether or not such 
control is exercised in accordance with international law; 
b) situations over which State acts or omissions bring 
about foreseeable effects on the enjoyment of economic, so-
cial and cultural rights, whether within or outside its terri-
tory; c) situations in which the State, acting separately or 
jointly, whether through its executive, legislative or judi-
cial branches, is in a position to exercise decisive influence or 
to take measures to realize economic, social and cultural 
rights extraterritorially, in accordance with international 
law. 
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the domestic law of States Parties to the Instrument, or 
whether they will focus on defining objectives to be 
achieved, leaving States leeway to choose different 
methods for implementing their obligations. Some of 
the elements mentioned in this section are discussed 
below.  

a. Discussing selected possible approaches: Obliga-
tion to ensure certain requirements under national 
legislation 

One option available to States is establishing an obliga-
tion on State Parties to a prospective Instrument to en-
sure that national legislation and remedy mechanisms 
cover corporate conduct that would be considered a 
violation under criminal, civil or administrative rules. 
Accordingly, the measures will be defined under natio-
nal laws, but controlled by the international Instru-
ment. Such an approach would allow for achieving a 
certain level of convergence among jurisdictions in 
terms of how they address corporate conduct and liabi-
lity while allowing for certain flexibility that attends to 
national legal practices. Such an approach could inclu-
de a stipulation that home States of corporations set an 
obligation on their nationals to comply with certain 
norms wherever they operate21.   

This approach would fall within the accepted tradi-
tional norm for treaty making. Indeed, in most cases, 
international law regulates corporate conduct indirect-
ly, through requiring States to enact and enforce regu-
lation applicable to corporations. These instruments 
impose on the State the obligation to regulate the pri-
vate actors. Private parties will then incur obligations 
by virtue of the domestic laws that give domestic legal 
force to the rights and obligations contemplated by the 
treaty. One example in this regard is ‘The Protocol to 
the Convention on the Rights of the Child on Sale of 
Children, Child Prostitution and Child Pornography’22, 
which provides for the obligation of States to introduce 
legislation establishing certain conducts as criminal 
offences, and also provides for States to establish the 
liability of legal persons for these offences, subject to 
the legal principles of the State party23. 

b. Discussing selected possible approaches: Clarify-
ing extraterritorial obligations of States under human 
rights law 

Addressing extraterritorial obligations (ETOs) of States 
in relation to the conduct of corporations under a pro-
spective Instrument would be a core enabler of an ef-
fective treaty that would fill gaps in the current interna-
tional legal order, which often hinders victims’ access 
to effective remedies.  

As noted above, a project on accountability and rem-
edy for victims of business-related human rights abuse 
under the auspices of the United Nations High Com-
missioner for Human Rights and related reports (April 
2016)24 provides that “lack of clarity at international 
level as to the appropriate use of extraterritorial juris-
diction”, is a “significant source of legal uncertainty for 



 

 

In the debate about the bases to exercise extraterritorial 
jurisdiction in the field of human rights, “domestic 
measures with extraterritorial implications” are differen-
tiated from “direct extra-territorial jurisdiction”. For ex-
ample, domestic measures with extraterritorial implica-
tions would require that a company domiciled in the fo-
rum jurisdiction has to supervise a foreign subsidiary or 
contractor. These measures thus deal with the action or 
inaction of the company at home, which could have ef-
fects in other countries32. The project on accountability 
and remedy for victims of business-related human rights 
abuse under the auspices of the United Nations High 
Commissioner for Human Rights and related reports  
highlights that “lack of coordination between States with 
respect to the use of domestic measures with extraterrito-
rial implications can undermine the efforts of regulatory 
and domestic law enforcement bodies with respect to the 
prevention, detection and investigation of cross-border 
cases of business involvement in human rights abuses”33. 
Direct extra-territorial jurisdiction entails exercising the 
State’s extraterritorial obligations under human rights 
law through direct jurisdiction over the foreign subsidi-
ary or parties contracted by the corporation holding the 
nationality of that State. The level of intrusiveness in re-
gard to sovereignty issues is also differentiated between 
these two approaches, with the latter approach imposing 
deeper challenges to sovereignty-related issues.  

A prospective Instrument could address extraterritorial 
jurisdiction through clarifying two crucial elements; the 
home states’ responsibility to impose on parent corpora-
tions an obligation to comply with certain norms wherev-
er they operate34, and the jurisdiction of courts in the 
home State of a corporation over cases brought by victims 
of human rights abuse done in the host State of the corpo-
ration. This would help in overcoming difficulties facing 
victims of corporate human rights abuse by enabling liti-
gation to take place in alternative jurisdictions, such as 
the home State of the corporation. Exercising extraterrito-
rial jurisdiction as suggested here does not exclude the 
courts of the host State to exercise jurisdiction. However, 
‘positive conflicts of jurisdiction’ may occur as a result 
whereby both the ‘home State’ and the ‘host State’ seek to 
control the activities of the transnational corporation35. 
Some may argue that such situation run the risk of impos-
ing conflicting requirements of multiple jurisdictions on 
the corporation. These issues could be addressed and 
clarified under a prospective Instrument. 

It is worth noting that European Union Members States 
have taken steps towards clarifying the obligation of 
home States in terms of recognizing the jurisdiction of 
their national courts when civil claims are filed against 
persons (including corporations) domiciled on their terri-
tory, wherever the damage has occurred and whatever 
the nationality or the place of claimants’ residence36. 
Thus, the doctrine of ‘forum non conveniens’37 is not 
available in cases involving European Union defendants 
(including companies)38. Indeed, Council Regulation (EC) 
No 44/2001 of 22 December 2000 on jurisdiction and the 
recognition and enforcement of judgements in civil and 
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commercial matters, replacing the Brussels Convention39, 
carried forward a rule positing jurisdiction in the Member 
State where the defendant is domiciled40. In this regard, 
the European Court of Justice (ECJ) decision in Owusu v. 
Jackson (2005) has clarified that the doctrine of forum ‘non 
conveniens’ is incompatible with the regime established 
under Regulation 44/200141, thus leaving no doubt in this 
regard. Abolition of forum ‘non conveniens’ in the Euro-
pean Member States embodies an attempt to ensure that 
their legal systems allow the bringing of court actions be-
fore their domestic courts relating to the liability of corpo-
rations operating abroad. 

Clarifying extraterritorial jurisdiction could be built on 
the opinions of authoritative UN human rights bodies (see 
Annex 3) as well as emerging State practice.  

c. Discussing selected possible approaches: Clarifying 
international cooperation among States in regard to in-
vestigation, recognition and enforcement 

Victims of corporate human rights abuse often face a set 
of hurdles at the stage of preparing to bring a case as well 
as after a judgment is given, which often leads to under-
mining or blocking the way towards access to remedy and 
justice42. A study of barriers to access to judicial remedy 
(which focused on the US, Canada and Europe) indicated 
that among the barriers victims face are difficulties in in-
vestigating and gathering evidence for such claims, the 
costs of bringing transnational litigation in Europe and 
North America (including costs associated with gathering 
evidence in a foreign State, the availability of legal and 
technical experts, and the length of litigation time)43. 
Moreover, the study noted that barriers include the ability 
to enforce a judgement in favor of the victims when the 
litigation includes assets located outside the forum State’s 
jurisdiction44.  

Furthermore, as noted above, one of the key problems 
identified as presently undermining the ability of domes-
tic legal regimes to respond effectively to cross-border 
cases concerning business involvement in human rights 
abuses is “lack of cooperation and coordination between 
interested States with respect to the investigation, prose-
cution and enforcement of cross-border cases”45. “This 
lack of international cooperation and coordination has 
had negative effects on access to remedy in a number of 
individual cross-border cases, for instance by hampering 
the ability of prosecutors to act on some complaints, by 
adding to the costs and procedural complexity of cross-
border cases, and by introducing delays that have signifi-
cantly reduced the likelihood of a successful prosecu-
tion”46. 

States have entered into a range of international trea-
ties on these matters particularly because such mutual 
assistance cannot be effective without developing the 
needed legal instruments. The existing instruments are 
often regional or bilateral. For example, the “European 
Convention on Mutual Assistance in Criminal Matters” 
(Strasbourg, 20.IV.1959)47 is designed with the under-
standing that “the adoption of common rules in the field 
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York Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (1958)59 is considered a success-
ful model in the field of commercial arbitration that ena-
bles the effective functioning of the investor-State dispute 
settlement under investment treaty rules, which is availa-
ble to multinational corporations in their capacity as for-
eign investors. Under this Convention, State Parties give 
the possibility for any investor with an investor-state dis-
pute settlement award in his favor to initiate enforcement 
proceedings in various jurisdictions party to the New 
York Convention where there are attachable assets of the 
sovereign involved in the case. With similar purposes, the 
Inter-American Convention on International Commercial 
Arbitration, also known as the ‘Panama Convention’, was 
adopted in 1975 and entered into force in 1976.60  

Furthermore, the Hague Convention on Choice of 
Court Agreements, which was concluded in 2005 and en-
tered into force in 201561, aims at ensuring effectiveness of 
‘forum selection clauses’ or ‘jurisdiction clauses’ between 
parties to international commercial transactions62. As not-
ed by the International Chamber of Commerce, this in-
strument promotes legal certainty for cross-border busi-
ness and creates a climate more favourable to internation-
al trade and investment63. The Convention applies to 
choice of court agreements in civil or commercial matters, 
and excludes consumer and employment contracts, family 
matters, tort or delict claims for damage to tangible prop-
erty that do not arise from a contractual relationship, ma-
rine pollution and related issues, anti-trust (competition) 
matters, among other issues that are usually covered by 
more specific rules. The Convention on the Recognition 
and Enforcement of Foreign Judgments in Civil and Com-
mercial Matters (of 1 February 1971)64 establishes common 
provisions on mutual recognition and enforcement of ju-
dicial decisions among its State Parties.  

Addressing elements of cross border cooperation in 
regard to investigation, prosecution and recognition and 
enforcement of judgements under a multilateral binding 
instrument could potentially tackle some of the most com-
plex hurdles faced by victims of corporate human rights 
abuse in an endeavor to raise a case or enforce a judgment 
against a transnational corporation. There are multiple 
models at the regional and multilateral levels, as illustrat-
ed above, which could serve as reference in this regard. 

V. Concluding remarks  

The brief attempted to highlight some of the areas that are 
decisive in regard to access to remedy by victims of corpo-
rate human rights abuse. States could cooperate towards 
filling such gaps in the international legal order that can-
not be effectively covered through action at the level of 
domestic legal systems alone. These include clarification 
of States’ extraterritorial obligations, ensuring certain re-
quirements under national legislation in regard to the con-
duct and liability of corporations, and cooperation in re-
gard to investigation, recognition and enforcement. 

Developing the legal framework with a view towards 
adapting to the economic reality of corporations requires 
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of mutual assistance in criminal matters will contribute 
to the attainment of [the] aim [of greater unity among 
its members]”48.  

In regard to recognition and enforcement of foreign 
judgements, differences are vast among countries49. 
Some countries do not enforce foreign judgments in the 
absence of a treaty (i.e. Netherlands and some Scandi-
navian countries)50. In the absence of treaty commit-
ments, countries are under no obligation to recognize 
and/or enforce foreign judgments and State practice in 
this area is not considered specific enough to create 
rules of customary international law51. Within this con-
text, recognition and enforcement treaties shift the basis 
from the unsure grounds, such as comity52, to legal 
rules. Treaties also provide firm basis for reciprocity 
among Member States to the treaty and clarify the 
scope of the recognizable judgments.  

The European Member States have adopted the 
Brussels Convention of 27 September 1968 on Jurisdic-
tion and the Enforcement of Judgments in Civil and 
Commercial Matters53, with the objective of 
“strengthen(ing) in their territories the legal protection 
of persons…”, while recognizing that “it is necessary 
for this purpose to determine the international jurisdic-
tion of the courts, to facilitate recognition, and to intro-
duce an expeditious procedure for securing the en-
forcement of judgments, authentic instruments and 
court settlements” (see preamble of the convention). 
The Lugano Convention of 30 October 2007 on Jurisdic-
tion and the Enforcement of Judgments in Civil and 
Commercial Matters (preceded by the Lugano Conven-
tion 1988) extended the objectives and principles of the 
Brussels Convention to EFTA states54 beyond just mem-
ber states of the European Economic Community55. 
Council Regulation (EC) No 44/2001 of 22 December 
2000 on Jurisdiction and the Recognition and Enforce-
ment of Judgments in Civil and Commercial Matters 
(Brussels Regulation) is substantively the same as the 
Brussels Convention (as regard recognition and en-
forcement). Unlike the Convention, the regulation has 
direct effect in domestic law and need not be imple-
mented by local legislation, thus making it more relia-
bly and uniformly applicable throughout the EU Mem-
ber States56. A regulation also has primacy over domes-
tic laws, thus legislation contrary to the spirit and pur-
pose of the Brussels Regulation would be disregarded 
by local courts57. 

The Inter-American Convention on Extraterritorial 
Validity of Foreign Judgments and Arbitral Awards 
(Montevideo Convention) was adopted in 1979 and 
entered into force in 198058. It was drafted with a view 
that “the administration of justice in the American 
States requires their mutual cooperation for the pur-
pose of ensuring the extraterritorial validity of judg-
ments and arbitral awards rendered in their respective 
territorial jurisdictions” (see Preamble of the Conven-
tion). 

In the international arbitration sphere, the New 



 

 

considerations and changes on both sides of the corporate 
chain, including in home and host States. In such a con-
text, a prospective legally binding Instrument could be an 
additional means under international cooperation to sup-
port States in fulfilling their obligations, through ensuring 
that corporations cannot maneuver jurisdictional limita-
tions to avoid liability. It would thus complement the 
domestic processes, mechanisms and legal frameworks 
available to States and victims.   

 

Annexes:  

 

Annex 1: Opinions by UN Human Rights Treaty Bodies 
in Regard to States’ Obligations (emphasis added) 

 

General Comment 31 of the Human Rights Committee 
on the Nature of the General Legal Obligation on States 
Parties to the International Covenant on Civil and Polit-
ical Rights CCPR (2004) provided: “the positive obliga-
tion on state Parties to ensure Covenant rights will only 
be fully discharged if individuals are protected by the 
State, not just against violations of Covenant rights by its 
agents, but also against acts committed by private persons or 
entities…there may be …violations by states Parties of 
those rights, as a result of states Parties’ permitting or fail-
ing…to exercise due diligence to prevent, punish, investigate or 
redress the harm caused by such acts by private persons 
or entities”65.  

Committee on the Elimination of Discrimination 
against Women, General Recommendation 19 (1992): 
“Under general international law and specific human 
rights Covenants, States may also be responsible for private 
acts if they fail to act with due diligence to prevent violations of 
rights or to investigate and punish such acts of violence, and for 
providing compensation”66.  

Committee on Economic, Social, and Cultural rights, 
General omment 12 on the Right to food (1999) provided 
that “violations of the right to food can occur through the 
direct action of States or other entities insufficiently regu-
lated by States” and “as part of their obligations to protect 
people’s resource base for food, States parties should take 
appropriate steps to ensure that activities of the private busi-
ness sector and civil society are in conformity with the right to 
food”67.  

 

Annex 2: Opinions by Regional Human Rights Courts 
on State’s Obligations (emphasis added)  

 

The European Court of Human Rights (ECHR) consid-
ered that the State’s international responsibility “may arise 
from a failure to regulate private industry”68 (in the Fadeyeva 
v. Rusia case (2005)). The case involved environmental 
and health damage produced by a privatized iron smelter 
located in a highly inhabited village in Russia. The fact 
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that the iron smelter was private-owned led the Court to 
consider that “the Russian Federation cannot be said to 
have directly interfered with the applicant's private life or 
home”, but that the possibility of the authorities to 
“evaluate the pollution hazards and to take adequate 
measures to prevent or reduce them […] shows a sufficient 
nexus between the pollutant emissions and the State to 
raise an issue of the State's positive obligation under Article 8 
of the Convention (European Convention on Human 
Rights)”.   

The Inter-American Court of Human Rights recognised 
that states have the duty to take reasonable steps to prevent 
human rights violations and to carry out serious investigation 
of violations committed within its jurisdiction69 (Velásquez 
Rodríguez v. Honduras). The Velásquez Rodríguez v. Hondu-
ras case involved the enforced disappearance of a Hondu-
ras national allegedly by agents of the state. Nevertheless, 
the act was committed by individuals wearing civilian 
clothes and without any official identification. The fact 
that the actual kidnapping and disappearance could not 
be directly allocated to the state compelled the Court to 
establish that “An illegal act which violates human rights and 
which is initially not directly imputable to a State (for example, 
because it is the act of a private person or because the person 
responsible has not been identified) can lead to international 
responsibility of the State, not because of the act itself, but be-
cause of the lack of due diligence to prevent the violation or to 
respond to it as required by the Convention”70.  

The African Commission on Human and Peoples’ 
Rights71, in a case72 regarding practices in oil extraction in 
Ogoniland, including concerning violations of economic 
and social rights under the African Charter on Human 
and Peoples’ Rights (1981), perpetrated by both public 
and private actors. Nigeria and Shell Petroleum were in-
volved in an oil consortium whose operations cased seri-
ous environmental degradation in the land of the Ogoni 
people. The African Commission on Human and Peoples’ 
Rights states that “the State is obliged to protect right-holders 
against other subjects by legislation and provision of effective 
remedies”. The Commission held that the duty to protect 
requires “the State to take measures to protect beneficiaries of 
the protected rights against political, economic and social inter-
ferences. Protection generally entails the creation and mainte-
nance of an atmosphere or framework by an effective interplay of 
law and regulations so that individuals will be able to freely 
realise their rights and freedoms”. 

The African Charter of Human and Peoples’ rights speci-
fies in Article 1 that the states parties shall not only recog-
nize the rights, duties and freedoms adopted by the Char-
ter, but they should also “undertake …measures to give effect 
to them”, in other words if a state neglects to ensure the 
rights in the African Charter, this may constitute a viola-
tion even if the State or its agents are not the immediate 
cause of the violations73. 
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territory and/or jurisdiction respect human rights throughout 
their operations” (see Foundational Principles 1 & 2), available 
at: http://www.ohchr.org/Documents/Publications/
GuidingPrinciplesBusinessHR_EN.pdf (accessed on 11.7.2016). 

2 See: A/HRC/8/5, page 5, http://www.reports-and-
materials.org/sites/default/files/reports-and-materials/Ruggie-
report-7-Apr-2008.pdf . 

3 See: Carlos Correa (2016), “Scope of the Proposed International 
Legally Binding Instrument on Transnational Corporations and 
Other Business Enterprises with Respect to Human Rights”, 
South Centre Policy Brief 28, available at: 
https://www.southcentre.int/policy-brief-28-september-2016/ .  

4 Ibid.  

5 See: South Centre South Bulletin Issues 87-88 entitled “Business 
and Human Rights: Commencing discussions on a legally bind-
ing instrument”, available at: 
https://www.southcentre.int/south-bulletin-87-88-23-
november-2015/. 

6 This brief is based on a presentation by the author during the 
first meeting of the open-ended inter-governmental working 
group established by Resolution A/HRC/26/9 (6-10 July 2015) 
and material prepared by the South Centre team working on 
following the process of Resolution A/HRC/26/9.  

7 See for example: Human Rights Committee, General Comment 
35 and General Comment 27; and Committee on the Rights of the 
Child, General Comment 16. 

8 UN Doc CCPR/C/21/Rev.1/Add. 13 (2004), par. 8. General 
Comment 31 of the Human Rights Committee on the Nature of 
the General Legal Obligation on States Parties to the Internation-
al Covenant on Civil and Political Rights (CCPR). 

9 UN Doc CCPR/C/21/Rev.1/Add. 13 (2004), par. 8. provides 
the following: The article 2, paragraph 1, obligations are binding 
on States [Parties] and do not, as such, have direct horizontal 
effect as a matter of international law. The Covenant cannot be 
viewed as a substitute for domestic criminal or civil law. Howev-
er the positive obligations on States Parties to ensure Covenant 
rights will only be fully discharged if individuals are protected 
by the State, not just against violations of Covenant rights by its 
agents, but also against acts committed by private persons or 
entities that would impair the enjoyment of Covenant rights in so 
far as they are amenable to application between private persons 
or entities. There may be circumstances in which a failure to en-
sure Covenant rights as required by article 2 would give rise to 
violations by States Parties of those rights, as a result of States 
Parties' permitting or failing to take appropriate measures or to 
exercise due diligence to prevent, punish, investigate or redress 
the harm caused by such acts by private persons or entities. 
States are reminded of the interrelationship between the positive 
obligations imposed under article 2 and the need to provide ef-
fective remedies in the event of breach under article 2, paragraph 
3. The Covenant itself envisages in some articles certain areas 
where there are positive obligations on States Parties to address 
the activities of private persons or entities. 
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Annex 3: Opinions by UN Treaty Bodies and Region-
al Courts on Extraterritorial Obligations of States 
(emphasis added) 

 

The UN Human Rights Committee provided that: “a 
State party must respect and ensure the rights laid 
down in the International Covenant on Civil and Politi-
cal Rights to anyone within its power or effective con-
trol….even if not situated within the territory of the 
State Party…and regardless of the circumstances in 
which such power or effective control was obtained”. 

The Committee on Economic, Social and Cultural 
Rights General Comment No. 14 (2000) on the right to 
highest attainable standard of health (Art. 12 of the 
UNCESCR)75 provided that: “States parties have to 
respect the enjoyment of the right to health in other 
countries, and prevent third parties from violating the 
right in other countries if they are able to influence these 
third parties by way of legal or political means, in accord-
ance with the Charter of the United Nations and appli-
cable international law”. 

The Committee on the Rights of the Child76 in Gen-
eral Comment 16 explains that: Home States have obli-
gations to respect, protect and fulfil children’s rights in 
the context of businesses' extra-territorial activities and 
operations provided that there is a reasonable link be-
tween the State and the conduct concerned, namely 
where the enterprises have center of activity, are regis-
tered or domiciled or have their main place of business 
or substantial business activities in the State77.  The 
Committee proposes measures for states to prevent 
harm abroad, such as making public finance and other 
public support conditional on carrying out a process to 
identify, prevent or mitigate any negative impacts on 
children’s rights in their overseas operations, taking 
into account the prior record of business enterprises for 
the same purposes; ensuring that state agencies such as 
export credit agencies take steps to identify, prevent 
and mitigate adverse impacts of projects they support. 

The Committee on Economic, Social, and Cultural 
Rights78 provided that: States should take steps to 
“prevent human rights contraventions abroad by cor-
porations which have their main seat in their jurisdiction, 
without infringing the sovereignty or diminishing the 
obligations of host states under the Covenant.” 

The Inter-American Commission of Human Rights 
provides that reference to ‘any persons subject to [a 
state’s] jurisdiction’ under Article 1 of the American 
Convention of Human Rights refers to “conduct with an 
extraterritorial locus where the person concerned is present 
in the territory of one state, but subject to the control of an-
other state - usually through the acts of the latter’s agents 
abroad. In principle, the inquiry turns not on the pre-
sumed victim’s nationality or presence within a partic-
ular geographic area, but on whether, under the specif-
ic circumstances, the State observed the rights of a per-
son subject to its authority and control”. 

http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
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of those rights and freedoms, without any discrimination for 
reasons of race, color, sex, language, religion, political or other 
opinion, national or social origin, economic status, birth, or 
any other social condition. 

2.For the purposes of this Convention, "person" means every 
human being. 

Article 2. Domestic Legal Effects 

Where the exercise of any of the rights or freedoms referred to 
in Article 1 is not already ensured by legislative or other pro-
visions, the States Parties undertake to adopt, in accordance 
with their constitutional processes and the provisions of this 
Convention, such legislative or other measures as may be 
necessary to give effect to those rights or freedoms. 

71 The African Charter established the African Commission on 
Human and Peoples’ Rights. The Commission was inaugurat-
ed on 2 November 1987 in Addis Ababa, Ethiopia. The Com-
mission’s Secretariat has subsequently been located in Banjul, 
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