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Introduction
The complexity of corporate structures in the current
globalized economy has shaped a number of legal barriers that limit the rights of victims to access to justice in
cases of corporate-related human rights abuses. A number of these cases have been largely documented and
commented on by scholars, non-governmental organizations, and other social actors around the world1. They are
indicative of different practical and procedural hurdles
that victims of corporate-related human rights abuses
face when accessing judicial mechanisms in order to seek
remedy, both in home and host States where transnational corporations (TNCs) operate.
While States have the primary obligation to protect
human rights, it is also true that not all jurisdictions are
capable of coping with the always shifting corporate
world, particularly when such corporations operate transnationally forcing victims to bring legal actions against
TNCs directly in their home State2. The challenges that
victims face in these cases include constraints in the jurisdiction of the host State due to the lack of adequate substantive and procedural laws to achieve effective remedy3, and obstacles related to jurisdiction of foreign courts,
collection of evidence and information, or uncertainty
about the possibility of ‘piercing the corporate veil’ when
bringing claims in the home State of TNCs.
Under these conditions, a needed step to move forward in the discussions involving human rights abuses
by TNCs and other business enterprises4 should be to
identify different legal and practical barriers that victims
face when dealing with such cases, and to discuss some
options to overcome them. These elements could be used
by the Open-ended Intergovernmental Working Group
on Transnational Corporations and Other Business Enterprises with Respect to Human Rights (OEIWG) when
analysing mechanisms to guarantee the rights to access to
justice of victims and particularly to identify the gaps that
could be covered by a prospective binding instrument on
business and human rights.

Challenges faced by victims of corporaterelated human rights abuses
During the first session of the OEIWG, Mr. Richard
Meeran, partner of Leigh Day and solicitor in claims
against UK based multinationals5, noted that there are
“significant deficiencies in access to remedies (…) including various procedural and practical obstacles (…)”6. Particularly, Mr. Meeran considered that some of the most
common obstacles that victims face in cases involving
transnational litigation of corporate-related human rights
abuses include forum non conveniens, lifting the corporate
veil and gathering of evidence7.
Likewise, a report prepared for the Office of the High
Commissioner for Human Rights on corporate liability
for gross human rights abuses8 also identifies these barriers, and highlights that “Differences in domestic conditions are to be expected and in many cases reflect variations in background legal systems, legal culture and traditions, levels of social and political stability and economic development (…) (T)hese differences also pose challenges to future efforts to improve access to remedy at
domestic level”9.
Practical barriers and limitations
Economic constraints (funding of lawyers and legal aid)
Bringing cases against TNCs and other business enterprises for alleged human rights abuses often involves
large amounts of costs and time. TNCs usually have better economic financial capabilities than victims to sustain
long and complicated judicial processes10, and are able to
hire large law firms for their defence. On the contrary,
victims mostly depend on official legal aid or pro bono
work to bring this type of claims. Moreover, the uncertainty of the final outcome of these claims involve higher
risks than other private claims with respect to the total
legal costs and may restrict the availability of victims to
find suitable legal aid and expertise; therefore victims
may be unable to bring human rights claims against
TNCs and other business enterprises.
 Lack of legal aid: Commonly, legal aid is provided
by States and it is based on income or available means of
the claimant; this translates into the need of the claimants
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to prove the lack of sufficient economic resources to cover
the costs of litigation for themselves11. Likewise, the nationality or place of residence of the victim will also limit
access to legal aid in the forum state; because it will be
necessary to prove that the country of residence or nationality of the victim has not established legal aid for
these cases, or that such mechanisms are ineffective12.
Moreover, compulsory legal aid is generally only provided in criminal proceedings13, but some jurisdictions
recognise the feasibility of granting legal aid for civil
claims based on its substantial merits14. Nevertheless, it
has been argued than currently States are reducing funding for legal aid in non-criminal proceedings15.
 ‘Loser pays’ rules: The ‘loser pays’ rule implies that
the losing party of litigation must pay the legal costs of
the winning party. The risks of bringing human rights
claims against corporations increase due to the large
amount of economic resources that businesses are willing
to expend defending from such claims16; therefore victims
may choose not to pursue litigation or opt for extrajudicial settlements. Moreover, in jurisdictions where the
‘loser pays’ rule is not applied, or only partially applied,
the defendant may request the court to order the losing
party to cover the legal costs if the claims were unduly
filed, or even initiate ‘retaliatory litigation’ against the
claimant seeking damages for reputational losses17.
 Non-availability of class or collective action mechanisms: Class action o collective action mechanisms refer
to those procedures in which an entire class of victims
may be represented by one or more representatives18. In
addition, law firms acting in class action lawsuits normally act on a contingent basis; this means that they are responsible for expenses, but will be repaid depending on
the final outcome. This type of actions basically requires
that individuals, belonging to a class, share common situation of law or fact, and that the claims of the representative parties are typical of the claims of the class19. Nevertheless, not all jurisdictions allow this type of actions and,
in jurisdictions where they are available, the standard for
establishing commonality among the members of the
class requires common factual circumstances of treatment,
and not only general policy of treatment20, therefore
meeting these requirements results problematic.

Access to information and investigative efforts
Access to and collection of evidence in the host State, plus
judicial cooperation between home and host States are
critical elements to allow further investigation of alleged
harms resulting from corporate wrongdoings. In addition, proceedings directed to allow access to information
and evidence in corporate-related human rights abuses
are time and resource consuming. Contrary to common
street crimes, corporate wrongdoings involve a number of
acts and decisions carried out in a multi-layered corporate
office which are normally protected by corporate and privacy rules that makes gathering of evidence harder and
costly to achieve21.
 The right to privacy (confidentiality claims): In

Page 2

general the right to privacy entails the right of every person not to be subjected to arbitrary interference in his privacy, family, home or correspondence22. The right to privacy prevents the State to conduct warrantless searches or
seizure of property. Although discussions have been held
on whether or not business corporations have the right to
personal privacy23, it is a fact that commercial and business premises are private facilities, which implies that any
search will require a warrant. This is particularly true in
criminal proceedings, where law enforcement agencies
are required to demonstrate a ‘probable cause’ to access
relevant evidence related to the commission of a crime. In
non-criminal matters, disclosure and discovery procedures require judicial orders, which are complex and time
consuming, mainly because it will be necessary to specify
the documents and information required, and its relevance to the inquiry24.
 Location of evidence and information: Particularly
in cases involving transnational conducts, the physical
location of evidence and information could be used as an
excuse to object the jurisdiction of courts of the home State
of TNCs. Defendants could argue that home State courts
do not have adequate jurisdiction to investigate the alleged harmful conduct as the evidence is located in another territory where it would be easier to collect. Moreover,
in order to obtain further evidence, the investigation and
prosecution of these cases involve the use of large
amounts of resources and need full cooperation of the
countries in question25. The lack of such resources or cooperation will result in the probable dismissal of the
case26.
 Volume and complexity of information: In addition, even in cases where the order of discovery is broad27,
the volume and complexity of corporate and financial
records necessary to prove the case and control of TNCs
over subsidiaries, contractors and other entities in a global
value chain, could limit the effectiveness of the discovery28 as wrongdoings in large corporate firms, such as
TNCs, are “likely to be much more complex than in smaller, privately held firms, making it more costly for the government to untangle”29.

Lack of cooperation among jurisdictions
International cooperation is essential in cases of corporaterelated human rights abuses involving transboundary
conducts. As explained above, claimants and governments’ official agencies acting in these cases may require
international judicial cooperation to access information,
evidence or witnesses located abroad, or to seize assets
and property to guarantee the enforcement of judicial decisions and effective redress. Nonetheless, judicial cooperation is not automatic and requires comity among States
or international cooperation instruments to be operative.
 Differences in legal approaches: Requiring judicial
assistance from foreign jurisdictions becomes essential in
order to continue with investigative or judicial proceedings in cases of corporate-related human rights abuses
with transboundary elements. Nevertheless, not all States
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share the same legal system, and these differences may
bring disagreements on what legal standards should be
applicable among jurisdictions with respect to the rules
of enforcement of judicial decisions, the scope of discovery orders or to the nature of sanctions and remedy30. Therefore, courts, or law enforcement agencies, of
the required jurisdiction may refuse to grant legal and
judicial cooperation on the grounds of being inconsistent with its law and practice31.
 Lack of comity or international cooperation instruments among States: The recognition of the principle of state sovereignty and the principle of noninterference in the internal affairs of States restricts the
automatic operation of international judicial cooperation among States. This is the reason why, in order for
international judicial cooperation to be effective, States
depend on comity or the application of international
agreements on the matter. Currently, not all States are
part of international, regional or bilateral agreements
on judicial cooperation32, and in most cases States depend on the wilfulness of the required State to enforce
judicial orders and decisions, or allow preparatory acts
aimed at facilitating the investigation of human rights
abuses perpetrated by corporations. Moreover, in such
cases, political, economic and international relations
among States could increase the hurdles that claimants
or prosecutors face when dealing with foreign jurisdictions.

Enforcement of judgments
Even when victims’ interests have successfully prevailed in judicial proceedings against TNCs and other
business corporations, there are some practical limitations that may turn the enforcement stage difficult.
Among others, the amount of damages awarded, the
distribution of such damages among the victims in collective or class action suits and, in cases involving
transnational conducts, the divergence of applicable
legal standards and approaches to damages33.
 Escaping liability: The corporate structure of
business with transnational operations may spur impunity on cases of corporate-related human rights abuses,
for example by winding down their activities and liquidating their assets in the host States, which hampers
the possibility of victims to collect damages34.

The nature of confidential settlements and human
rights
The achievement of confidential settlements between
TNCs and the plaintiffs limits the possibility for analysing other grounds of corporate liability, establishing
precedent and deterrence to guarantee non-repetition
of the same conduct. Moreover, the nature of these confidential settlements impedes the possibility of the State
to oversee that achieved remedy is adequate and effective.
Legal barriers
Forum non conveniens
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The doctrine of forum non conveniens is normally applied
in cases involving more than one jurisdiction. Under this
doctrine, courts may decline to exercise jurisdiction in face
of the existence of a more adequate jurisdiction to adjudicate the dispute. This decision can be based on the fact
that the court believes that there is another jurisdiction
with a more real and substantial connection with the
case35. The doctrine of forum non conveniens is a recurrent
tool used to decline jurisdiction in corporate-related human rights cases.
 Personal Jurisdiction and lack of sufficient contact:
Generally, courts only have jurisdiction over individuals
or legal entities, and conducts occurring within the territory where they are seated; TNCs act in host States through
subsidiaries, agents or distributors, therefore courts in
their home states may decline jurisdiction on cases where
sufficient contact between the TNC and the conduct
abroad is not proven36. Defendants may also argue that
the lack of sufficient contact with the home State’s forum
restricts the collection of evidence, and access to information and witnesses37, and therefore a more appropriate
forum should be required.
 Lack of legal standards on applicability of forum
non conveniens: Even though the exercise of such doctrine
requires examining the existence of a more adequate alternative forum to adjudicate the dispute38, there is no common ‘threshold’ concerning the adequacy of such alternative forum. For example, courts may decide that the forum of the place where the conduct was carried out may
simplify the collection of evidence and access to information39, while others may decide that the complexity and
nature of a case makes the supposedly adequate forum,
not appropriate to hear the case40. The lack of standards
on applicability of the forum non conveniens constrains the
rights of victims to access to justice, as there is legal uncertainty on how the court will determine the ‘convenience’
of the forum.

Presumption against extraterritoriality of the law
For several years, the United States has become one of the
most used forums to adjudicate human rights cases involving transnational corporations. This is because the
Alien Tort Statute41 offered a cause of action for victims of
torts committed abroad to start claims against those responsible in the federal courts of the United States. Nevertheless, the presumption against extraterritoriality is commonly known in the United States, and it is based on the
principle of sovereignty and non-interference in the internal affairs of States. Under this presumption, the legislation of one State is only applicable with respect to conducts occurring within that State42. Practically, this implies that courts of one State will refrain from applying
national legislation in cases involving acts or conducts
abroad, thus limiting their jurisdiction over such cases.
 Kiobel v Royal Dutch Petroleum Co43: This is the
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rights abuses in which the principle of presumption
against extraterritoriality of the law was further developed. In this case, the Supreme Court of the United States
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analysed if the Alien Tort Claims Act (ATCA)44 could be
applied extraterritorially. The Court concluded that
ATCA is only applicable for conduct occurring within the
United States, and not for conducts that occurred
abroad45, limiting the extraterritorial application of ATCA
only to cases that strongly touch and concern the territory
of the United States and that do not trigger serious foreign policy consequences for the country46, thus displacing the presumption against extraterritoriality.
Doctrine of ‘separate corporate personality’
The doctrine of ‘separate corporate personality’ is embedded in principles of private corporate law, and has broadly influenced the domestic legislation of most countries.
Under this doctrine, parent companies are not automatically liable for the conduct of the subsidiaries they own or
control47. In other words, the doctrine of ‘separate corporate personality’ implies that a subsidiary is a distinct
legal entity than the parent company that owns it or controls it; the same is applied for joint ventures, contractors,
or other entities in the supply chain of a corporation. This
principle has broad effects in international law, as it is
understood that subsidiary companies have the
‘nationality’ of the country where they are located, and
not of the country where the parent is seated48.
 Establishing causation: Another effect coming from
the doctrine of separate corporate personality is the difficulty of establishing causation. In order to demonstrate
causation it is necessary to prove that the conduct of an
individual contributed to an injury, and that such individual can be held liable because it was foreseeable to expect
that such conduct will produce an injury49. Nevertheless,
in cases of TNCs, the doctrine of ‘separate corporate personality’ not only impairs the establishment of a connection between the parent company and the violation of
human rights, but also between the parent company and
its subsidiaries, therefore limiting the options of victims
to obtain effective and adequate remedy in cases of corporate-related human rights abuses.

Statutes of limitation
The statutes of limitation refer to rules that set the time
period in which certain legal claims can be brought in
front of a court. These rules are common in most jurisdictions, but the time period may vary depending in the nature of the claim, the amount of damages claimed, among
others. In the case of corporate-related human rights
abuses, these time limitations could constrain access to
justice for victims due to the necessary time required to
gather evidence and information, or difficulties in the
official investigation of claims50. The application of time
limits or statutes of limitation will be further intricate in
cases involving transnational conducts, as the courts will
have to decide which national law is applicable for the
case in question51.
Choice of applicable law
In cases with transnational elements, courts usually deal
with the analysis of applicable law to determine what law
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applies to the case52; whether the law of the forum State or
the law of the foreign State. Generally, courts will apply
the law of the place where the injury is sustained53, but in
cases involving human rights abuses the analysis becomes
more complex because the court may consider strong reasons to apply the law of the forum State, for example
when limitation periods of the foreign State does not allow to bring a claim, the nature of and amount to remedy
does not guarantee adequate and effective remedy, or
other public policy reasons necessary to assure the right of
victims to access to justice. Nevertheless, the lack of certainty in the way courts decide which is the applicable
law gives rise to certain complexities for victims because,
depending on the choice of law, claimants will be required to comply with different substantive and procedural rules.

Options to overcome obstacles to access to
justice in corporate-related human rights
abuses
Even though a one-size-fits-all approach is questionable
with respect to the issue of TNCs and other business enterprises and human rights54, this should not limit the efforts to design an international legally binding instrument
on this matter in order to strengthen international standards of human rights vis-à-vis the operations of TNCs. The
different obstacles and limitations to access to justice
faced by victims of human rights abuses perpetrated by
business enterprises require the engagement of the international community in order to develop different proposals aimed at tackling gaps in the international legal
order aimed at guaranteeing access to justice and corporate accountability.
Some options could include the following:
International cooperation and complementarity
Creating mechanisms for international cooperation might
be the key to secure access to justice for victims of corporate-related human rights abuses, as it might strengthen
the efforts of States to eradicate harmful behaviour by
business enterprises. International cooperation should
include cooperation among law enforcement agencies and
mutual assistance across borders55.
As an alternative to tackle more specific barriers, the
prospective binding instrument could allow foreign
courts to assert jurisdiction in cases involving corporaterelated human rights abuses by clarifying the concept of
‘no other available forum’ under the principle of forum
necessitates56, or by banning the application of the doctrine
of forum non coveniens, thereby securing an avenue for
claimants to bring cases against TNCs directly in their
home State57. This scheme should be based on the principle of complementarity, by which adjudicative jurisdiction is granted to a foreign court, when the main forum
fails to exercise its primary jurisdiction58.
Furthermore, a prospective international instrument on
this matter could also cover the need for establishing rules
for mutual recognition and enforcement of judgements in
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cases of corporate violations of human rights. A number of international and regional treaties59 have addressed the recognition and enforcement of judgments
in civil and commercial matters60 and in the recognition
and enforcement of foreign arbitral awards61. These
instruments have the main objective of facilitating the
avenue of recognition of foreign judgments and introducing expeditious procedures to enforce them. Under
this approach, the OEIWG could learn from the models
developed by these instruments and developed mechanisms for the enforcement of judgments in cases of human rights abuses perpetrated by TNCs and other business enterprises, with the objective of assuring the
grounds in which Member States could recognize these
judgments, and provide firm basis for reciprocity
among them62.
The principle of ‘duty of care’, transparency and reporting requirements
In order to guarantee the effectiveness and efficiency of
the prospective binding instrument on TNCs and other
business enterprises and human rights, the prospective
instrument could introduce a requirement for corporations to put in place corporate responses and policies
lined up with international and national human rights
standards aimed at assessing, preventing and addressing adverse human rights impacts across their operations, including the respect and enforcement of judgements. This could entail the recognition of a legal duty
of care, under which a parent company will be directly
liable for a harm committed abroad by an entity belonging to its corporate structure if it is not able to
prove that it took all the necessary measures to avoid
such harm63.
Under these conditions, TNCs and other business
enterprises must conduct their operations under the
principles of transparency and public access in order to
ensure oversight by competent authorities, which
might include the requirement of submitting mandatory human rights reports to national authorities created
by the prospective instrument for that end, resembling
the establishment of national preventing mechanisms
under the Optional Protocol to the Convention against
Torture (OPCAT)64, and could include the supervision
by judicial or other adequate bodies of any non-judicial
settlement arrived by the victims and the corporation.
In addition, the prospective instrument should guarantee the competence of judicial authorities “to apply
doctrines permitting them to determine the real links
between formally separate entities, such as through
[piercing the corporate veil] or the doctrine of [single
economic unit]”65.

Conclusions
The current economic globalization has prompted
transnational operations among and within corporate
groups. In conducting these operations, business enterprises may adversely affect and infringe the enjoyment
of human rights. Nevertheless, the existence of different practical and legal barriers to access to justice of
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victims of these abuses allows business enterprises to escape from accountability and remedy of both host and
home States.
The Special Representative of the Secretary-General on
the issue of human rights and transnational corporations
and other business enterprises recognised that the current
“patchwork of mechanisms remains incomplete and
flawed. It must be improved in its parts and as a whole” 66.
Therefore, the discussions on the design and adoption of a
legally binding instrument on transnational corporations
and other business enterprises and human rights should
address the different practical and legal barriers in this
field , and assess different options to tackle them, particularly by promoting international cooperation mechanisms,
including “effective articulation and application of extraterritorial obligations”67 in order to “effectively fill gaps in
the current international legal order (…)”68.
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