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l. Introduction

Foreign direct investment (FDI) could play an important
role in the economic growth and development of a coun-
try. Many countries in the world continue to enter into
International Investment Agreements (hereinafter, 11As)
with the objective of encouraging higher investment flows
into their economies.

Peru is not alien to this international juncture. Peru not
only has thirty-eight IIAs in force, but it is additionally
negotiating commercial agreements with such countries as
India and Turkey. It has also recently signed the Trans-
Pacific Partnership (TPP) Agreement, a multilateral com-
mercial agreement among twelve economies which are
members of the Asia-Pacific Economic Cooperation
(APEC) forum, located in the Americas, Asia and Oceania.

These IIAs set forth standards to be applied by those
States that are parties to these IIAs for the protection of
foreign investments as well as mechanisms for the resolu-
tion of disputes through investor-state arbitration, which is
also contemplated under investment contracts signed by
Peruvian public entities with investors.

To date, Peru has faced a total of sixteen international
investment claims, of which eleven were brought under an
IIA, four under an investment contract and one under the
two instruments. The rising number of international claims
against the State of Peru motivated the establishment of a
national institutional framework designed for preventing
and facing the investment disputes.

This brief explains the approach adopted by Peru to es-
tablishment of the "System for the Coordination and Re-
sponse of the State in International Investment Dis-
putes" (hereinafter, SICRECI) and the role it played in re-
sponding to investor-state dispute settlement (ISDS) faced
by Peru.

Il. A system for preventing and dealing with
international investment disputes

Ever since the 1990s, Peru has had a stable legal framework
for the promotion and protection of investment, comple-
mented by a policy focused on attracting investment.
Through Law No 28933 dated December 14, 2006, SICRECI
was established in order to optimize coordination between
entities of the Peruvian public sector against possible inter-
national claims! arising from llAs and investment con-
tracts?.

Initially, the Ministry of Foreign Affairs coordinated the
handling of arbitral demands by facilitating the recruit-
ment of international lawyers through the Embassy of Peru
in the United States of America. Subsequently, multi-
sectoral commissions were established specifically for each
case. These commissions, while having the same composi-
tion of members that the current Commission has, were of
a more limited scope in terms of the mechanisms and pro-
curement rules of the State's defense. The commissions also
lacked a warning system to the emergence of disputes, and
faced administrative obstacles to the timely financing of
funds needed to cover expenses, lacked delineation of the
responsibilities of the entities involved and coordination in
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allocation of costs, as well as experienced delays in ob-
taining relevant information. The design of the
SICRECI managed to overcome these weaknesses.

The SICRECI has the following main elements: i)
centralization of coordination within the state, ii) rapid
and effective procedure for hiring lawyers and experts
needed for defense, iii) adequate and timely financing,
iv) clear delineation of responsibilities and allocation of
expenses, v) system of early warning of disputes, vi)
database of IIAs and investment contracts signed and
vii) mandatory criteria for drafting dispute resolution
clauses.

This system is composed of the Ministry of Economy
and Finance (which plays the role of coordinator), a
Special Commission, and all public entities of any level
of government (national, regional and local) that have
signed investment contracts or represent the State in
signing treaties containing provisions on investment3.

The Special Commission is a multi-sectoral body in-
volving representatives of the Ministry of Economy and
Finance, which chairs the Commission, the Ministry of
Foreign Affairs, the Ministry of Justice and Human
Rights, and the Agency for the Promotion of Private
Investment. Furthermore, in accordance with the type
of the dispute, representatives of the Ministry of For-
eign Trade and Tourism and of the public entity in-
volved in the dispute may also take part in the Com-
mission*. The objective of this Commission is to repre-
sent the State in international investment disputes, both
at the stage of direct negotiations and in the arbitration
or conciliation stages®.

There are two main fields of action in this system: the
prevention of international investment disputes and the
defense of such disputes if they arise. With respect to
the first area, Peru has developed two projects focused
on the strengthening of the SICRECI. The first project
was aimed at the development of an electronic platform
for facilitating guidance as to the functioning of the
SICRECI, offering a database for all IIAs and invest-
ment contracts containing a clause for international
investor-state dispute settlement. The platform also
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includes an early alert system that allows the investor and
the public entities to address the potential rise of a dis-
pute®.

The second project focused on the design of a capacity
building program aimed at training public officials, at all
levels of government, on issues related to the prevention
of international investment disputes. The program also
includes guidance on international commitments in re-
gard to investment and a prevention manual for such
type of disputes including overview of the obligations
assumed by the State under the IIAs, the operation of
SICRECI and international investment arbitration, among
other elements.

Regarding the defense of such disputes whenever they
arise, Peru tackles these international investment disputes
in a centralized manner, resulting in an efficient and orga-
nized management of the dispute, both internally and
externally. At the internal level, the Special Commission
adopts the strategy to be followed in each case, proposes
the hiring of lawyers needed for the legal defense of the
State, approves the provision of financial resources, and
facilitates, channels and coordinates the exchange of rele-
vant information between public entities?. Externally, the
Special Commission establishes a single channel of dia-
logue with the State, since the Commission represents the
State in international investment disputes. In accordance
with the report prepared by United Nations Conference
on Trade and Development (hereinafter, UNCTAD) in
2011, the SICRECI is a good example for preventing possi-
ble disputes and facing those which effectively arise; it is a
real advantage having one single institution (in this case,
the Ministry of Economy and Finance) dealing with the
disputes as this creates predictability and certainty for
investments.

lll. International claims regarding invest-
ments

As noted in the introduction, to date, Peru has faced a
total of sixteen international investment claims, of which
eleven were brought under an IIA, four under an invest-
ment contract and one under the two instruments. All
claims were brought before the International Centre for
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Settlement of Investment Disputes (ICSID), except three
arbitrations under the rules of the United Nations Com-
mission on International Trade Law (UNCITRAL). (See
Box (1).)

The following provides a brief overview of eleven
concluded cases.

1. The Compagnie Miniére Internationale Or SA
case (ICSID Case No. ARB/98/6) was the oldest invest-
ment arbitration process against Peru. It started on Oc-
tober 28, 1998 under the bilateral investment treaty
(BIT) between Peru and France. This case ended on Feb-
ruary 23, 2001 as a result of an agreement outside the
arbitration?.

2. The Industria Nacional de Alimentos SA and In-
dalsa Perd SA case (ICSID Case No. ARB/03/4) started
on March 26, 2003 under the BIT between Peru and
Chile. It ended on February 7, 2005 with an award,
whereby the Tribunal declared itself incompetent to
deal with the gist of the dispute, given it arose before
the treaty entered into forcel?. Later, on 1st of July 2005,
the claimant requested the annulment of the award.
The ICSID ad hoc committee addressing annulment
issued its Decision on September 5, 2007, whereby it
rejected the annulment petition, given it did not find
any reasons to generate doubts as to the decision of the
Tribunall.

3. The Duke Energy International Peru Investments
Nol Ltd case (ICSID Case No. ARB/03/28) started on
October 24, 2003 under a Juridical Stability Agreement?2
signed in 2001, which referred to ICSID as the forum for
the resolution of disputes between the parties. This case
ended on August 28, 2008 with the issuance of an
Award whereby the Tribunal concluded that the stabil-
ity guarantee had been infringed and ordered the pay-
ment of a redress in favor of the claimant!3. Later, on
March 4, 2009 Peru requested the annulment of the
Award. An Ad Hoc Committee issued its decision on
annulment on March 1, 2011 whereby it dismissed the
request, ordered Peru to assume the costs of the ICSID
tribunal and finished the suspension in the execution of
the Award?4.

4. The Aguaytia Energy LLC case (ICSID Case No.
ARB/06/13) started on July 17, 2006 under a Juridical
Stability Agreement signed in 1996 that referred to IC-
SID as the forum for resolution of disputes between the
parties. This case ended on December 11, 2008 with an
Award whereby the Tribunal declared that Peru did
not fail to implement the non-discrimination guarantee
of the Juridical Stability Agreement?5.

5. The Tza Yap Shum case (ICSID Case No. AR-
B/07/6) started in February 12, 2007 under the BIT
signed between Peru and China. It resulted in an
Award on July 7, 2011 whereby the Tribunal ordered
Peru to pay compensation to claimant. The tribunal
found that Peru failed to implement the guarantee
against expropriation set forth in the treaty’. On No-
vember 9, 2011, Peru requested the annulment of the

INVESTMENT POLICY BRIEF

Award. The Ad Hoc Committee issued its decision on
February 12, 2015 turning down the petition for annul-
ment and ended the suspension of the execution of the
Award?’.

6. The Convial Callao SA and Compafiia de Concesio-
nes de Infraestructura SA case (ICSID Case No. AR-
B/10/2) started on February 2, 2010 under the BIT be-
tween Peru and Argentina. On May 21, 2013, an award
was issued in which the tribunal dismissed the alleged
infringements to the Treaty and ordered the claimants to
pay the costs incurred in the arbitration!s.

7. The René Rose Levy de Levi case (ICSID Case No.
ARB/10/17) started on July 20, 2010 under the BIT be-
tween Peru and France. The tribunal issued an award on
February 26, 2014 in which it declared the arguments of
the claimant groundless and ordered it to assume the fees
and expenses incurred in the arbitration as well as the
costs of ICSID and the fees and expenses of the arbitra-
tors!®. Later, on August 15, 2014, the claimant requested
the annulment of the Award. However, some months
later it filed a request of termination of the process.

8. The Caraveli Cotaruse Transmisora de Energia SAC
case (ICSID Case No. ARB/11/9) started on April 15, 2011
under the Concession Contracts of the Machu Picchu-
Cotaruse Line and the Mantaro-Caraveli-Montalvo Line
signed in 2008, which contemplated ICSID as the forum
for the settlement of disputes between the parties. The
award in this case was issued on April 15, 2013, whereby
the tribunal rejected all pretensions and condemned the
claimant to payment of costs and expenses incurred by
Peru as it declared that the obligations of the claimant did
not become excessively burdensome?2.

9. The Renée Rose Levy and Gremcitel SA case (ICSID
Case No. ARB/11/17) started on June 24, 2011 under the
BIT between Peru and France. It concluded on January 9,
2015 with an award ordering the claimants to reimburse
Peru the amounts deposited in ICSID and to pay the fees
and expenses incurred by Peru during the arbitration. The
tribunal found that there had been abuse of process on
the part of claimants2L.

10. The Isolux Corsan Concesiones SA case (ICSID
Case No. ARB/12/5) started on February 15, 2012 under
the BIT between Peru and Spain. In the award issued on
March 25, 2014, the Tribunal included the Integral Agree-
ment signed on December 19, 201322. It should be noted
that the claim was filed by Elecnor SA jointly with Isolux
Corsén Concesiones SA, however, after the procedural
hearing in early 2013, Elecnor SA filed a request to finish
the procedure.

11. Pluspetrol Peru Corporation and others case
(ICSID Case No. ARB/12/28) started on September 11,
2012 under the License Contract for the Exploitation of
Hydrocarbons from Block 56 signed in 2004, which con-
templated ICSID as the forum for resolution of disputes
between the parties. The claim was filed against Perupet-
ro S.A., a Peruvian state-owned company accredited be-
fore ICSID. This case concluded on May 21, 2015 with an
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Box (1): ISDS cases faced by Peru
YEAR THE CLAIMANT(S) RESPONDENT(S) LEGAL YEAR THE CASE
CLAIM WAS WAS CONCLUD-
BASI
FILED SIS ED

1998 Compagnie Miniere Int Or | Republica del Peru A 2001

2003 Industria Nacional de Ali- | Republica del Peru A 2007
mentos, S.A. and Indalsa
Peru, S.A.

2003 Duke Energy International | Republica del Peru Contract 2011
Peru Investments No. 1
Ltd.

2006 Aguaytia Energy, LLC Republica del Peru Contract 2008

2007 Tza Yap Shum Republica del Peru 1A 2015

2010 Compafia de Concesio- | Republica del Peru 1A 2013
nes de Infraestructura S.A
and Convial Callao S.A.

2010 Renée Rose Levy de Levi | Republica del Peru 1A 2014

2011 Caraveli Cotaruse Trans- | Republica del Peru Contract 2013
misora de Energia S.A.C.

2011 Renée Rose Levy de Levi | Republica del Peru 1A 2015
and Gremcitel S.A

2011 The Renco Group, Inc Republica del Peru A Pending

2011 DP World Callao S.R.L | Republica del Peru IIA/Contract Pending
and others

2012 Isolux Corsan Concesio- | Republica del Peru A 2013
nes S.A

2012 Pluspetrol Peru Corpora- | Perupetro S.A Contract 2015
tion and others

2013 Republica del Peru Caraveli Cotaruse Transmi- | Contract 2013

sora de Energia S.A.C.

2013 Exeteco International | Republica del Peru IIA Pending
Company S.L

2014 Bear Creek Mining Corpo- | Republica del Peru IIA Pending
ration

2016 Gramercy Funds Manage- | Republica del Peru 1A Pending
ment LLC and others
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Award whereby the Tribunal ordered the claimants to
pay royalty adjustments in respect of damages and
their interests, as well as the costs and fees incurred by
Peru in the arbitration process, as it was found that the
claimants failed the duty to correctly calculate the roy-
alty paid according to the contract®.

Consequently, Peru's experience in the twelve inter-
national investment arbitrations concluded and ad-
ministered before ICSID has had a positive balance;
rulings favorable to the State were obtained in ten of
the twelve arbitration claims. The Convial Callao SA
and Compaiifa de Concesiones de Infraestructura SA,
René Rose Levy de Levi, Caraveli Cotaruse Transmiso-
ra de Energia SAC, Pluspetrol Peru Corporation and
others, and Renée Rose Levy and Gremcitel SA cases
represented a success for Peru as the Arbitration Tri-
bunal not only supported the Peruvian position but
also ordered the claimants to pay costs and expenses
in favor of Peru.

A Comprehensive Agreement dated December 19,
2013 was signed between Peru and the business group
consisting of: Elecnor SA, Isolux Corsan Concesiones
SA, and Caraveli Cotaruse Transmisora de Energia
SAC. It is considered the most important agreement of
friendly settlement ever signed by Peru as it allowed
for a series of favorable economic benefits for the
State?*. The Peruvian State received payment of the
amount provided in the Award dated April 15, 2013
and an additional amount for the costs associated with
the cases.

Finally, it should be noted that Peru was the first
country in Latin America to file an international invest-
ment arbitration claim against a company. The Repub-
lic of Peru vs. Caraveli Cotaruse Transmisora de Ener-
gia SAC case (ICSID Case No. ARB/13/24) com-
menced on September 19, 2013 before ICSID, under the
Concession Contracts of the Machu Picchu-Cotaruse
Line and the Mantaro-Caraveli-Montalvo Line signed
in 2008. The claim was filed by Peru due to non-
payment of penalties charged to that company for de-
lay in the start date of commercial operation of the
power transmission lines. That case ended on Decem-
ber 26, 2013 when the parties signed a Comprehensive
Agreement described in the preceding paragraph.

IV. Conclusion

The creation of SICRECI represented a major institu-
tional change in approaching international claims re-
lated to investments filed against Peru. The establish-
ment of this system has allowed the State to be pre-
pared to prevent and manage its defense in the event
that it faced a case before an international forum. Fur-
thermore, it has shown that centralizing the handling
and management of arbitrations, coupled with a good
coordination within the public sector, can make the
difference in having an effective defense of the inter-
ests of the State.

Since the creation of SICREC], it has treated a total of
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seventeen cases, two of them already in an advanced stage
of the arbitration process. This system allowed the State to
offer a coordinated, orderly and timely response to an
arbitration claim, as the Regulation of Law No. 2893325
allowed to establish an internal mechanism of attention to
the disputes and the Supreme Decree No. 002-2009-EF26
facilitated administrative procedures for hiring the law-
yers needed for defense.

While this institutional development adds value in
terms of managing cases as they arise, this system faces
major hurdles due to multiple challenges arising from
ISDS. Indeed, after the establishment of SICRECI, Peru
continued to face a rising number of ISDS cases (see Box
(1): ISDS cases faced by Peru).

The discussion on reforming ISDS continues at the in-
ternational level. According to UNCTAD the ISDS regime
faces problems such as deficit of legitimacy and transpar-
ency; contradictions between arbitral awards; difficulties
in correcting erroneous arbitral decisions; among others?’.
Against this, the institution proposes to discuss about al-
ternative dispute resolution mechanisms other than arbi-
tration, the introduction of an appellate body and the cre-
ation of a permanent court of investment arbitration?s.
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