
There is an urgent need not only to sup-
port but to undertake follow up activities 
relating to the recently released report of 
the UN Secretary General’s high level 
panel on access to medicines. 

This was the conclusion at a briefing ses-
sion on the report organised by the South 
Centre, in cooperation with the Secretar-
iat of the panel.  

The main speaker was Ms. Ruth Dreifuss, 
Co-Chair of the High Level Panel, and 
former President of Switzerland.   She 
gave a detailed presentation of the  re-
port, with emphasis on its recommenda-
tions. 
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Big support for UN Access to Medicines 
High Level Panel’s Report  

The South Centre organised a briefing session on the UN Secretary-General’s High Level Panel on 

Access to Medicines’ report, in cooperation with the Secretariat of the panel.  
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Medicines 

India and Brazil statements at 
the WTO on the HLP report 
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By Viviana Muñoz Tellez  

A  South Centre briefing session on 
the UN Secretary-General’s High 

–Level Panel on Access to Medicines 
was held at the Palais des Nations, Ge-
neva on 11 October 2016 to enable dip-
lomats and civil society representatives 
to hear first-hand from Ms. Ruth 
Dreifuss, Co-Chair of the panel, on the 
main points of the report.  She gave a 
detailed overview, especially of the 
recommendations. 

The UN Secretary-General, Mr. Ban 
Ki-moon, convened the high-level pan-
el in November 2015. The objective was 
"to review and assess proposals and 
recommend solutions for remedying 
the policy incoherence between the 
justifiable rights of inventors, interna-
tional human rights law, trade rules 
and public health in the context of 
health technologies". The Final Report 
was released on 14 September 2016.  

The High-Level Panel was co-
chaired by Ms. Ruth Dreifuss, former 
President of Switzerland, and Mr. 
Festus Gontebanye Mogae, former 
President of Botswana, and was com-
prised of 15 eminent individuals. 

Their work was supported by a 25-
member Expert Advisory Group consti-
tuted from academia, the private sector, 
civil society and relevant United Na-
tions and international organizations. 

Introductory Presentations 

The briefing was moderated by Dr. 
German Velasquez, Special Adviser 
for Health and Development of the 
South Centre. He recalled that the 
South Centre had submitted inputs to 
the UN HLP on Access to Medicines 
and endorsed in a public statement its 
final report.  

Introductory remarks were made by 
Mr. Martin Khor, Executive Director 
of the South Centre.  He pledged the 
support of the South Centre to continue 
its work in line with the goals of the 
UN HLP on Access to Medicines report 
and to support countries to implement 
the report’s recommendations.  

Dr. Mandeep Dhaliwal of the Unit-
ed Nations Development Program 
(UNDP) and who coordinated the Sec-
retariat of the UN HLP on Access to 
Medicines, gave a detailed background 
of the HLP and its operations.  

(See next article for more details of 
these two presentations.) 

 
 

South Centre meeting calls for action to follow 
up on report of UN High Level Panel on Access 
to Medicines  

The panel of the South Centre briefing session on the High-Level Panel on Access to Medicines’ report (L-R): Martin 

Khor, South Centre; Ruth Dreifuss, Co-Chair of the HLP; German Velasquez, South Centre;  Mandeep Dhaliwal, 

coordinator of the UNHLP Secretariat. 

There is an urgent need not only to support but to undertake 
follow up activities relating to the recently released report of 
the UN Secretary General’s high level panel on access to medi-
cines. 

This was the conclusion at a briefing session on the report or-
ganised by the South Centre, in cooperation with the Secretari-
at of the panel.  

The main speaker was Ms. Ruth Dreifuss, Co-Chair of the High 
Level Panel, and former President of Switzerland.   She gave a 
detailed presentation of the  report, with emphasis on its rec-
ommendations. 

Also speaking were South Centre Executive Director Martin 
Khor and coordinator of the Secretariat of the high level panel 
Dr. Mandeep Dhaliwal of UNDP.  Dr. German Velasquez of 
South Centre chaired the meeting.  

There were also several questions and comments from the par-
ticipants. 

The briefing for developing country delegations and civil socie-
ty representatives was held in the Palais des Nations in Geneva 
on 11 October 2016.  

Below is a report of the session by Dr. Viviana Muñoz Tellez of 
the South Centre. 
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Presentation of the Report by 
Ms. Ruth Dreifuss  

Ms. Ruth Dreifuss, Co-chair of the 
High Level Panel, presented the high-
lights of the report.   She said that the 
scope of the HLP mandate was to ad-
dress policy incoherences, which 
means to make a priority scale in the 
different goals decision-takers have to 
make, in order to achieve human rights 
and public health. 

In access to medicines, there are old 
and new challenges.  The old ones re-
main, including the lack of research for 
diseases of the poor and the diseases of 
the few -- until the threat of so called 
emerging diseases are recognized, such 
as Zika and Ebola;  bad adaptability of 
treatments to the local settings and con-
ditions of poorer countries;  and unaf-
fordable prices for those who pay out 
of pocket. There is also the question of 
the sustainability of the progress made 
through product private partnerships, 
patent pooling and voluntary licenses.   

Some of the new challenges include 
the growing burden of non-
communicable diseases, increasing an-
timicrobial resistance, high price of 
new treatments leading to rationaliza-
tion even in developed country health 
systems, the need for de-linkage be-
tween the cost of R&D and the price of 
treatments, and the lack of use of the 
TRIPS flexibilities.  

Ten years ago the  WHO’s Commis-
sion on Intellectual Property Rights, 
Innovation and Public Health (CIPIH,  
which Ms. Dreifuss chaired) was full of 
hope for an increase in the use of intel-
lectual property flexibilities, following 
the adoption of the WTO Doha Decla-
ration on TRIPS and Public Health. But 

now there are great obstacles in the use 
of these flexibilities, said Ms. Dreifuss.  

There is a need for a new approach 
for biomedical innovation. One of the 
SDG 3 targets is to support R&D of 
vaccines and medicines for communi-
cable and non-communicable diseases. 
The lack of biomedical innovation is no 
longer limited to neglected tropical 
diseases. It has become a global chal-
lenge. There is a need for public health 
responses as well as medicines, vac-
cines, diagnostics and all kind of medi-
cal devices. 

There is a need for a new approach 
to guarantee access to medical technol-
ogies. SDG 3 refers to the goal of uni-
versal health coverage, including ac-
cess to safe, effective, quality and af-
fordable essential medicines and vac-
cines for all. The availability at an af-
fordable price for all in need depends 
largely on patent laws (including the 
criteria for patentability) and on deci-
sions taken by regulatory and procure-
ment authorities. There are other fac-
tors, but the scope of the panel was on 
these issues.  

Ms. Dreifuss said the report of the 
of the high-level panel makes recom-
mendations in the field of intellectual 
property, publicly funded research, 
new incentives for R&D, and transpar-
ency, governance and accountability. 
She then elaborated on these recom-
mendations. 

Recommendations on intellectual 
property:  

- Make full use of the TRIPS flexi-

bilities. Governments should adopt 
and implement legislation that facili-
tates the quick, fair and predictable 
issuance of compulsory licenses. Many 
countries don’t have enabling legisla-
tion. The WTO members should make 
full use of policy space available in the 
TRIPS Agreement to curtain ever-
greening and reward only genuine 
innovation. WTO members must revise 
the Paragraph 6 system under the 
WTO Doha Declaration on TRIPS and 
Public Health to find a solution that 
enables swift and expedient export of 
biomedical products from countries 
with production capacity to countries 
without production capacity.  

- Balancing priorities in free trade 

agreements. Governments and the pri-
vate sector must refrain from explicit 
or implicit threats, tactics or strategies 

that undermine the use of TRIPS flexi-
bilities. Instances of undue political 
and economic pressure should be re-
ported to the WTO Secretariat during 
the Trade Policy Review of WTO 
Members. Members should register 
complaints of political and economic 
pressure, and take punitive measures 
against offenders. Governments in-
volved in bilateral and regional trade 
and investment negotiations should 
ensure that they do not interfere with 
the right to health. Governments 
should undertake public health impact 
assessments before entering into these 
agreements.  

Recommendations on publicly 
funded research:  

- Publicly funded research serving 

public health. Public funders of re-
search must require that knowledge 
generated from such research be made 
freely and widely available in peer-
reviewed literature. Universities and 
research institutions that receive pub-
lic funding should adopt policies that 
promote biomedical research and 
knowledge that benefits the public 
health objectives over financial returns 
in patenting and licensing practices, 
for example non-exclusive licensing, 
participation in public sector pools, 
and donation of intellectual property.  

Recommendations on new incen-
tives for R&D: 

- Need for new incentives for 
R&D.   It is imperative that govern-
ments increase their levels of biomedi-
cal investment to address unmet 
health needs. Governments, the bio-
medical industry, funders of health 
care and civil society should establish 
and implement new and additional 
models for financing and rewarding 
public health R&D. The UN Secretary 
General should initiate negotiations 
among governments on the coordina-
tion, financing and development of 
health technologies for a binding R&D 
convention that delinks the costs of 
R&D from end prices. As a prelimi-
nary step, Governments should estab-
lish a Working Group to begin negoti-
ating a Code of Principles for Biomedi-
cal R&D.  

Recommendations for govern-
ments on accountability and coordi-
nation: 

- Government accountability and 
coordination is needed. Governments 

Ms. Ruth Dreifuss, Co-chair of the High Level 

Panel on Access to Medicines and a former 

President of Switzerland. 
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must review the situation of access to 
health technologies in their countries in 
light of human rights principles and 
States obligations to fulfil them, with 
assistance from the Office of the UN 
High Commissioner on Human Rights.  
These should be made publicly availa-
ble. Civil society should be supported 
to submit shadow reports. Govern-
ments should establish national level 
inter-ministerial bodies to co-ordinate 
laws, policies and practices that may 
impact on health technology innova-
tion and access.  

Recommendations for the UN sys-
tem on accountability and coordina-
tion: 

- UN system governance for assess-
ment and increased coherence. The 
UN Secretary General should establish 
an independent review body (with 
broad membership from various con-
stituencies) tasked with assessing pro-
gress on health technology innovation 
and access. The UN SG should estab-
lish an inter-agency taskforce to in-
crease coherence between multilateral 
organizations working on health tech-
nology innovation and access.   The UN 
SG should convene a UN General As-
sembly Special Session on health tech-
nology innovation and access by 2018.  

Recommendations on transparency 
in the biomedical sector: 

- There is need for greater transpar-
ency in the biomedical sector. Govern-
ments should require all manufacturers 
and distributors to disclose the cost of 
R&D, production marketing and distri-
bution of their products, with each cat-
egory separated. Governments should 

require disclosure of public funding 
received in the development of health 
technologies such as tax credits, sub-
sidies and grants. The WHO should 
establish and maintain a database of 
prices of patented, generic and bio-
similar medicines in countries where 
they are registered.  

Recommendations on transparen-
cy in clinical trials: 

- There is need for greater trans-
parency of clinical trials. Govern-
ments should require that data on all 
completed and discontinued clinical 
trials be made publicly available re-
gardless of positive outcome. Govern-
ments should require that study de-
signs, protocols, data sets and ano-
nymity protected patient data be 
made publicly available in order to 
facilitate open collaboration.  

Recommendations on facilitation 
of access to patent information:  

- Access to patent information 
should be facilitated. Governments 
should establish and maintain public-
ly accessible databases with patent 
information status on medicines and 
vaccines with support of the World 
Intellectual Property Organization 
(WIPO) including standard names for 
biological products, international non
-proprietary names, dates of patent 
grant and expiry.  

Recommendations for biomedical 
companies on transparency and ac-
countability: 

- There is need for biomedical 
companies to increase transparency 
and accountability. Private biomedi-

cal companies involved in innovation 
should report annually on steps taken 
that promote access to health technolo-
gies. They should implement a direct 
board level of accountability to im-
prove access to health technologies. 
They should also implement a publicly 
available policy of contribution to im-
prove access to health technologies 
with specific objectives, timelines and 
lines of accountability.  

In closing her presentation, Ms. 
Dreifuss said that the ambition of the 
Panel with the recommendations was 
to give tools to the various stakeholders 
including UN agencies, government 
authorities, patients and private com-
panies, to give answer to the needs of 
people.  Ms. Dreifuss made a call to the 
stakeholders and the public to make 
full use of this tool.  

Open Discussion 

During the debate several delegations 
took the floor to endorse and comment 
on the importance and outcomes of the 
report.  

The Ambassador of Cuba expressed 
full support to the HLP recommenda-
tions. Governments have the responsi-
bility to implement and define what is 
the best way forward. The HLP on Ac-
cess to Medicines can play a useful role 
in supporting these policies. What is 
needed is good will and political will to 
implement them. There is  unfortunate-
ly a  divergence of views on this issue 
in the international arena. She   recom-
mended to governments to support the 
report and its approach to do so in the 
UN General Assembly, the WHO and 
other fora.  

She added that Cuba being a small 
country with limited resources and 
subject to an international blockade has 
nonetheless managed to have a univer-
sal and equitable access to health tech-
nologies, and demonstrated that it is 
possible. Some of the key elements of 
success are its health policies, a legal 
framework that supports access to 
health, education and literacy, biotech-
nology development and a robust na-
tional intellectual property system that 
protects results obtained and takes into 
account flexibilities in the TRIPS agree-
ment to take actions to protect public 
health and access to medicines, a close 
relationship between biotechnology 
centers and government, State supervi-
sion and support, creation of infrastruc-
ture, intellectual capital – human and 

 

View of the audience during the South Centre briefing on the High Level Panel on Access to Medi-

cines’ report.  
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scientific, and the integration of bio-
technology and pharmaceutical indus-
tries and a focus on strengthening reg-
ulatory agencies. All health, education, 
industrial, technology and intellectual 
property policies have converged and 
enhanced each other.  

The Ambassador of Brazil noted 
that his delegation had nothing but 
praise for the report, that raises all rele-
vant issues in a very streamlined fash-
ion with interesting recommendations. 
The report has helped to put the issues 
back on the table. These issues have 
been discussed for over two decades 
and efforts are still being made to move 
forward. There is need to mainstream 
the recommendations of the report in 
formal bodies in the UN. The obstacle 
is the refusal and denial by influential 
countries that do not wish to accept 
this report as a basis for moving for-
ward.  India, Brazil and others made a 
proposal to include discussion on the 
HLP report as an agenda item in the 
WHO Executive Board.  The proposal 
was not accepted by some members of 
the Board.  Hence, there is no entry 
point in the WHO right now to discuss 
the report. Follow up actions are neces-
sary.   

Representatives from Venezuela, 
Pakistan, Tanzania, among others, also 
expressed support for the report.  

A representative from the UNCTAD 
secretariat expressed willingness to 
assist in implementing a number of 
recommendations, and noted that a key 
point of the report is the need to allow 
countries to decide how best to find a 
balance among trade, intellectual prop-
erty, human rights and public health. 
There is a need to find new spaces and 
multilateral bodies that can take own-
ership of the recommendations, and to 
foster collaboration among different 
UN agencies. 

Conclusion by the South Cen-
tre 

In his concluding remarks, Mr. Khor 
said that the report enjoyed high public 
legitimacy and strong praise and sup-
port from many governments, civil 
society organisations, which have been 
able to counter the few negative reac-
tions.  He said that the main action 
points that Ms. Dreifuss had highlight-
ed and that the session had endorsed 
included the need for health concerns 
to be given top priority over other ob-
jectives, the need for countries to be 

aware of and make full use of TRIPS 
flexibilities, the need to beware of dan-
gers of trade agreements that seek to 
curtail the governments’ policy space 
to use TRIPS flexibilities, a proposal 
that the WTO be used to discipline 
those members that put pressure on 
others to not make use of TRIPS flexi-
bilities, and the need to increase R and 
D for neglected diseases while urgently 
seeking new R and D models that de-
link the cost of innovation from the 
price of medicines and that link them 
instead to affordable access to medi-
cines. 

Mr. Khor said it is now important 
for all governments, international or-
ganisations, UN agencies, health 
groups and civil society and medical 
professionals to seriously consider the 
panel’s recommendations and move 
into action to make them a reality.  He 
affirmed the commitment of the South 
Centre in promoting the report and in 
taking forward the recommendations 
of the report.   He thanked Ms. 
Dreifuss, the other Co Chair and the 
members of the panel and the expert 
groups, as well as the Secretariat for 
producing a very good and remarkable 
report.  

South Centre contributions to 
the High-Level Panel  

The South Centre contributed three 
submissions to the HLP on Access to 
Medicines. Dr. Carlos Correa, Special 
Advisor on Trade and Intellectual 
Property to the South Centre, was also 
a member of the Expert Advisory 

Group which provided overall tech-
nical support to the Panel during its 
work.  

 

Recommended links:  

The Report of the High Level Panel 
and other related information are 
a v a i l a b l e  a t : 
www.unsgaccessmeds.org/final -
report/, www.UNSGAccessMeds.org. 

 

The South Centre submissions to the 
High Level Panel are available at: 
www.southcentre.int/south-bulletin-
91-18-june-2016/. 

 

The South Centre statement endorsing 
t h e  r e po r t  i s  a v a i l a b l e  a t : 
www.southcentre.int/wp-content/
u p l o a d s / 2 0 1 6 / 0 9 / 1 6 0 9 1 6 _ S C -
statement-on-the-report-of-the-UN-SG
- H L P - o n - A c c e s s - t o -
Medicines_EN.pdf. 

 

 

Viviana Muñoz-Tellez is the Pro-

gramme Coordinator of the Develop-

ment, Innovation and Intellectual 

Property Programme (DIIP) of the 

South Centre.  

Martin Khor, Executive Director of the South Centre (left) with Ruth Dreifuss, Co-Chair of the High 

Level Panel on Access to Medicines (right).  

http://www.unsgaccessmeds.org/final-report/
http://www.unsgaccessmeds.org/final-report/
http://www.unsgaccessmeds.org/
https://www.southcentre.int/south-bulletin-91-18-june-2016/
https://www.southcentre.int/south-bulletin-91-18-june-2016/
https://www.southcentre.int/wp-content/uploads/2016/09/160916_SC-statement-on-the-report-of-the-UN-SG-HLP-on-Access-to-Medicines_EN.pdf
https://www.southcentre.int/wp-content/uploads/2016/09/160916_SC-statement-on-the-report-of-the-UN-SG-HLP-on-Access-to-Medicines_EN.pdf
https://www.southcentre.int/wp-content/uploads/2016/09/160916_SC-statement-on-the-report-of-the-UN-SG-HLP-on-Access-to-Medicines_EN.pdf
https://www.southcentre.int/wp-content/uploads/2016/09/160916_SC-statement-on-the-report-of-the-UN-SG-HLP-on-Access-to-Medicines_EN.pdf
https://www.southcentre.int/wp-content/uploads/2016/09/160916_SC-statement-on-the-report-of-the-UN-SG-HLP-on-Access-to-Medicines_EN.pdf
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By Viviana Muñoz Tellez  

I n his introductory remarks, Martin 

Khor highlighted the importance of 
the human right to health and the im-
portant role that governments are 
obliged to play in  ensuring this right is 
realised, including by working to pro-
vide universal access to medical tech-
nologies.  This has been recognized in a 
recent landmark resolution on access to 
medicines that was adopted by the Hu-
man Rights Council and which had 
been put forward mainly by the devel-
oping countries.  

He also emphasized the relevance of 
the discussion on the UN High Level 
Panel on Access to Medicines report in 
the context of achieving the Sustainable 
Development Goals (SDGs).  It is a 
great challenge for governments, espe-
cially from developing countries, to 
provide universal access to health care.  
Scarcity of resources is a key factor.  
High prices of medicines are a major 
impediment to affordable access, and it 
is now recognized as a problem not 

only in developing countries but also 
in developed countries. It is also a 
challenge for governments to imple-
ment rules and policies on trade, in-
tellectual property, health and human 
rights in a coherent manner. The 
South Centre had welcomed the es-
tablishment of the High Level Panel 
that was set up to examine how this 
can best be done.  

When the report was issued, the 
South Centre also made a statement 
welcoming it and its  recommenda-
tions, including the need for the full 
use of the flexibilities under the WTO 
Agreement on Trade Related Aspects 
of Intellectual Property Rights 
(TRIPS), its denunciation of political 
pressures put on countries not to use 
these flexibilities, its criticism of pro-
visions in trade and investment trea-
ties that reduce the scope for coun-
tries to protect public health, and the 
need for a research and development 
(R&D) system that delinks costs of 
innovation with the price of medical 

technologies and that links innovation 
with affordable access.   

Mr. Khor reaffirmed the commit-
ment of the South Centre to broaden 
awareness of the report, promote its 
use among public health ministries and 
other government institutions, health 
organizations and civil society, and to 
make the report come to life in policies 
at the national level.  

Dr. Mandeep Dhaliwal said that 
the UNDP was priviledged to have 
worked with UNAIDS to service the 
Secretariat for the UN HLP on Access 
to Medicines. The panel looked more 
broadly at the relationship between 
innovation and access to health tech-
nologies. Dr. Dhaliwal noted the high 
global burden of infectious diseases, 
including HIV/AIDS, TB, malaria and 
hepatitis B and C. Together these ac-
count for over 4 million deaths a year. 
Neglected tropical diseases as defined 
by WHO are endemic in 149 countries 
and account for 12% of global disease 
burden. Adding to this is the global 
burden of non-communicable diseases 
(NCDs), responsible for 38 million 
deaths a year of which almost 75 per-
cent or 28 million, occurred in low and 
middle-income countries (LMICs) in 
2013. 

In addition, there is the challenge of 
insufficient innovation for many dis-
eases. Many products don’t add new 
therapeutic advantage over existing 
ones. Of 850 new therapeutic products 
registered in 2000-2011, 70% of newly 
registered medicines show no thera-
peutic advantage.  Moreover, only 4% 

 

Background to the UN High-Level Panel Report   

At the briefing session on the report of the UN Secretary Gen-
eral’s High Level Panel on Access to Medicines, organized by 
the South Centre and the panel’s Secretariat, there were two 
presentations made before the main speech by the Panel Co-
Chair Ms. Ruth Dreifuss.   These were made by the South Cen-
tre’s Executive Director Mr. Martin Khor and by Dr. Mandeep 
Dhaliwal of the United Nations Development Program (UNDP) 
and the Secretariat of the High Level Panel.   Below is a report 
by Viviana Muñoz Tellez on these presentations. 

The South Centre organised a briefing session on the UNSG’s High Level Panel on Access to Medi-

cines’ report, in cooperation with the Secretariat of the panel.  



of new products were for neglected dis-
eases. There is also insufficient innova-
tion into new antimicrobials, including 
antibiotics, which constitutes a major 
public health threat. Multi-drug re-
sistant TB is a leading killer. Treatment 
can take 2 years with toxic side effects 
and at a cost of 4000 USD per patient 
per year in the United States.  

The UN HLP on Access to Medicines 
follows the Report of the Global Com-
mission on HIV and the Law in 2012. 
This report requested the UN SG to con-
vene a neutral, high-level body to re-
view and assess proposals and recom-
mend a new intellectual property re-
gime  for  pharmaceuticals  consistent 
with international human rights law. 
The panel also follows the adoption of 
the 2030 Agenda in September 2015. The 
Sustainable Development Goal (SDG) 3 
is to “ensure healthy lives and promote 
well-being for all”.   

One of the targets under SDG 3 is to 
achieve universal health coverage, in-
cluding financial risk protection, access 
to quality essential health-care services 
and access to safe, effective, quality and 
affordable essential medicines and vac-
cines for all. Another target is to support 
the research and development of vac-
cines and medicines for the communica-
ble and non-communicable diseases that 
primarily affect developing countries, 
provide access to affordable essential 
medicines and vaccines, in accordance 
with the Doha Declaration on TRIPS 
and Public Health.  In the Agenda 2030, 
health and development are linked. 
Health is an enabler of many SDGs.  

The mandate for the high-level 
panel came out of the report on HIV 
and the Law and from the SDGs. The 
UN SG Ban Ki-moon announced the 
establishment of the HLP on 19 No-
vember 2015. The HLP was to address 
the policy incoherences that are leav-
ing millions of people behind. The 15 
Member panel was asked to “review 
and assess proposals and recommend 
solutions to remedying the incoher-
ence between international human 
rights, trade rules and public health 
that is leaving millions behind when it 
comes to accessing medicines and 
health technologies.”  

The Panel had three mutually- rein-
forcing axes. These were a high level 
panel, global dialogue hearings – held 
in Johannesburg and London -- with 
calls for multi-stakeholder contribu-
tions including civil society, govern-
ments and industry to offer ideas on 
potential solutions which were dis-
cussed at the dialogues, and an expert 
advisory group.  Informed by the 
three axes, the Panel was mandated to 
make evidence-informed actionable 
recommendations. The Panel received 
182 contributions: from civil society/
patient groups, private sector, aca-
demia and think tanks, government 
and related orgs, international organi-
zations , independent.  

The Panel was also informed by 
developments at the Human Rights 
Council. The 32nd session of HRC in 
June 2016 adopted a resolution on ac-
cess to medicines (A/HRC/32/L.23/
Rev). It was co-sponsored by Brazil, 

China, Egypt, Haiti, India, Indonesia, 
Paraguay, Peru, Senegal, Sri Lanka, 
South Africa, Thailand and Turkey. 
The resolution referenced the Panel: 
“Noting with appreciation also the 
Secretary-General’s decision to estab-
lish a High-level Panel on Access to 
Medicines”.  

The resolution “calls upon States to 
promote access to medicines for all, 
including through the use, to the full, 
of the provisions of the Agreement on 
Trade-Related Aspects of Intellectual 
Property Rights recognizing that the 
protection of intellectual property is 
important for the development of new 
medicines, as well as the concerns 
about its effects on prices”. The reso-
lution also “reiterates the call upon 
States to continue to collaborate, as 
appropriate, on models and approach-
es that support the delinkage of the 
cost of new research and development 
from the prices of medicines. The res-
olution also “invites Member States 
and all stakeholders, including rele-
vant United Nations bodies, national 
human rights institutions, civil socie-
ty, and the private sector, to promote 
policy coherence in the areas of hu-
man rights, intellectual property and 
international trade and investment 
when considering access to medi-
cines”.  
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Festus Gontebanye Mogae is Co-Chair of the High 

Level Panel on Access to Medicines and a former 

President of Botswana.  

The High Level Panel held a well attended public dialogue in London in March 2016.  
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T he South Centre endorses the re-
port of the United Nations Secre-

tary General’s High Level Panel on 
Access to Medicines(1) and its call on 
governments, the United Nations enti-
ties and others including the World 
Trade Organization, to take action on 
the report’s recommendations. 

The report signals that significant 
progress can be made by the global 
health community on access to medi-
cines by taking concerted action. As the 
report notes, access to medicines, vac-
cines, diagnostics and medical devices 
is a matter of concern for all countries. 

The South Centre encourages the 
UN General Assembly meeting to wel-
come the report of the United Nations 
Secretary General’s High Level Panel 
on Access to Medicines and to agree to 
a mechanism for overseeing the imple-
mentation of the recommendations. 

Under the able leadership of the co-
chairs Ruth Dreifuss and Festus Gote-
banye Mogae, the panel was able to 
build consensus across a wide range of 
opinions. While the debates of the pan-
el were not public, its composition and 
commentaries by some members sug-
gest that agreement could not be 
reached on some proposals that would 
entail significant changes in the current 
model of pharmaceutical innovation. 
Yet the panel managed to produce sig-
nificant recommendations. 

Some of the key recommendations 
of the high level panel report are the 
following:  

   WTO Members should make full 
use of the policy space available in Ar-
ticle 27 of the TRIPS Agreement by 
adapting and applying rigorous defini-
tions of invention and patentability 
that are in the best interest of the public 
health of the country and its inhabit-
ants. This includes amending laws to 
curtail the evergreening of patents and 
awarding patents only when genuine 
innovation has occurred.  

   Governments should adopt and 
implement legislations that facilitate 
the issuance of compulsory licenses. 

   WTO Members should revise the 
paragraph 6 decision in order to find a 
solution that enables swift and expedi-
ent export of pharmaceutical products 
produced under compulsory license. 

  Governments and private sector 
must refrain from explicit or implicit 
threats, tactics or strategies that under-
mine the right of WTO Members to use 
TRIPS flexibilities. 

   Governments engaged in bilat-
eral and regional trade and investment 
treaties should ensure that these agree-
ments do not include provisions that 
interfere with their obligations to fulfil 
the right to health. 

   Universities and research institu-
tions that receive public funding must 
prioritize public health objectives over 
financial returns in their patenting and 
licensing practices. 

   Stakeholders, including govern-
ments, the biomedical industry, institu-
tional funders of healthcare and civil 
society should test and implement new 
and additional models for financing 
and rewarding public health research 
and development (R&D). 

   The UN Secretary-General 
should initiate a process for govern-
ments to negotiate global agreements 
on the coordination, financing and de-
velopment of health technologies, in-
cluding negotiations for a binding R&D 
Convention that delinks the costs of 
research and development from end 
prices to promote access to good health 
for all. 

   Governments should establish a 
Working Group to begin negotiating a 
Code of Principles for Biomedical R&D. 

   Governments must review the 
situation of access to health technolo-

The South Centre Endorses the Report of the 
UN High Level Panel on Access to Medicines  
Below is the statement by the South Centre on the Report of the 
UN Secretary-General’s High Level Panel on Access to Medi-
cines released on 14 September 2016.  

gies in their countries in the light of 
human rights principles and States’ 
obligations to fulfil them, with assis-
tance from the Office of the UN High 
Commissioner for Human Rights. 

   Governments should require the 
disclosure to drug regulatory and pro-
curement authorities of information 
pertaining to the cost of R&D, produc-
tion, marketing and distribution of 
health technology, and any public 
funding received in the development 
of health technology, including tax 
credits, subsidies and grants. 

   Governments should make pub-
licly available all data on clinical trials, 
as well as the information and data-
bases on patent information status and 
data on medicines and vaccines. 

The South Centre will step up its 
support to its Member States and all 
G77 countries in the implementation of 
the recommendations. Many are al-
ready in line with its current work and 
reflect the proposals submitted to the 
High Level Panel. The South Centre 
also stands ready to collaborate with 
the independent review body tasked 
with assessing progress on health tech-
nology innovation and access, to be 
established by the UN Secretary Gen-
eral, as recommended by the report.(2) 

 
(1) The Report of the UN Secretary-
General’s High Level Panel on Access 
to Medicines is available at http://
s t a t i c 1 . s q u a r e s p a c e . c o m /
static/562094dee4b0d00c1a3ef761/
t/57d9c6ebf5e231b2f02cd3d4/1473890
0 3 1 3 2 0 /
UNSG+HLP+Report+FINAL+12+Sept
+2016.pdf. 

(2) The contributions of the South Cen-
tre to the UN Secretary- General’s High 
Level Panel on Access to Medicines are 
a v a i l a b l e  a t 
http://www.unsgaccessmeds.org/inb
o x / 2 0 1 6 / 2 / 2 6 / s o u t h - c e n t r e  ; 
http://www.unsgaccessmeds.org/inb
ox/2016/2 /28/ sout h -cente rb  ; 
http://www.unsgaccessmeds.org/inb
ox/2016/2/28/south-centrec. 

http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=6afce43bd7&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=2831b0b1f0&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=2831b0b1f0&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=c83f8ead7b&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=c83f8ead7b&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=f14e948822&e=0ba6f79724
http://southcentre.us5.list-manage.com/track/click?u=fa9cf38799136b5660f367ba6&id=f14e948822&e=0ba6f79724
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By Kanaga Raja 

A  meeting of the WTO TRIPS 
Council on 8-9 November dis-

cussed a recent report of the UN Secre-
tary-General's high-level panel on ac-
cess to medicines with many develop-
ing countries expressing strong sup-
port for the panel's recommendations 
which advocates amongst others the 
full use of TRIPS flexibilities. The item 
on the panel report was placed on the 
agenda by Brazil, China, India and 
South Africa. 

During the TRIPS Council meeting, 
many developing countries including 
Egypt, Indonesia, Bangladesh and Bo-
livia, welcomed the discussions on the 
report in the TRIPS Council and voiced 
their support for the high-level panel's 
recommendations. 

The US, the EU, Japan and Switzer-
land, supported by Korea differed from 
developing countries, while some other 
developed countries said they needed 
more time to study the panel's recom-
mendations. 

India underlined that the TRIPS 
Agreement tried to strike an appropri-
ate balance between the interests of 
rights holders and users. The search for 
a balance between the need to protect 
IPRs to provide incentives for R&D on 
the one hand and, on the other hand, to 
address concerns about the potential 
impact of such protection on the health 
sector - in particular its effect on prices 
- has been an important consideration 
in the WTO's work, said India. 

According to India, the TRIPS 
Agreement also recognizes that the 
principles of IP protection are based on 
underlying public policy objectives, 
and that a number of safeguards or 
flexibilities have become an integral 
part of the TRIPS framework. These 
flexibilities can be used to pursue pub-
lic health objectives. 

 However, many developing coun-
tries are constrained by limited tech-
nical capacity to make full utilization of 
the TRIPS flexibilities. Moreover, even 
where some developing countries have 
used the flexibilities available to them 

under the TRIPS Agreement to ad-
dress public interest objectives 
through measures which are fully con-
sistent with the TRIPS Agreement, 
these attempts have been challenged 
legally as well as politically. 

"A slew of regional trade agree-
ments containing TRIPS-plus stand-
ards of IP protection and enforcement 
have the potential to significantly un-
dermine the effective and full use of 
the TRIPS flexibilities. Investor-State 
disputes under regional or bilateral 
investment protection agreements are 
also emerging as a major challenge to 
the use of TRIPS flexibilities in the 
public interest," said India. 

Against this background, said In-
dia, the recommendations of the HLP, 
especially on (i) TRIPS flexibilities and 
TRIPS-plus provisions and (ii) Public-
ly-funded research are very important 
with regard to access to health tech-
nologies.  India read out the relevant 
recommendations. 

India encouraged Members to 
share their views on the recommenda-
tions of the HLP at this session of the 
TRIPS Council. At the subsequent ses-
sions of the TRIPS Council, it encour-
aged Members to share their experi-
ences in using the TRIPS flexibilities to 
address public policy priorities, in 
particular, related to public health. 

(See separate article on India’s full 
statement.) 

In its statement, Brazil noted that 
among the high-level panel report's 
recommendations, some are directly 
related to the TRIPS Agreement. One 
of these calls for WTO members to 
commit, at the highest political levels, 
to respect the letter and the spirit of 
the Doha Declaration on TRIPS and 
Public Health, refraining from any 
action that will limit their implementa-
tion and use in order to promote ac-
cess to health technologies.  Brazil 
read out some of the report’s recom-
mendations.    

(See separate article on Brazil’s 
statement.) 

According to Brazil, engaging in 
the discussion of recommendations by 
the High Level Panel might allow 
members to consider different aspects 
of the relationship between access to 
medicines and the Patent System. 

Brazil said it is convinced that a 

The building of the WTO in Geneva where the TRIPS Council is based.  

Developing countries at WTO 
support UN panel's report    
At a meeting of the WTO’s TRIPS Council, several developing 
countries spoke in support of the recommendations of the UN 
high-level panel on access to medicines, while some developed 
countries were not so favourable.  Below is a report by Kanaga 
Raja, which was published in the SUNS on 14 November 2016.  
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balanced and effective IP system would 
go a long way toward facilitating ac-
cess to essential medicines without in 
any way infringing on market princi-
ples. 

"We all know access to medicines is 
a challenge for most countries, whether 
least developed, developing or devel-
oped. We present these views in a spir-
it of dialogue, convinced that they are 
in the interest of everyone, without 
exception, and encourage the whole 
Membership to work constructively 
towards achieving the goal of universal 
access to medicines," said Brazil. 

According to trade officials, South 
Africa said that the panel report calls 
upon WTO members to commit to and 
respect the Doha Declaration on TRIPS 
and Public Health, and that countries 
should make full use of the TRIPS flexi-
bilities. 

China said that it is pleased to be a 
co-sponsor of the agenda item, adding 
that the high-level panel gave various 
recommendations and provides valua-
ble information to members. Public 
health is one of the most important 
issues on the agenda, it said, noting 
that leaders at the Hangzhou G20 sum-
mit also made a commitment in this 
regard. 

The United States said that although 
it is strongly committed to creating 
effective and affordable life-saving 
medicines around the world, it was 
disappointed by the report which it 
claimed "distracts from rather than 
benefits" the objective of achieving uni-
versal health. It maintained that intel-
lectual property protections needed to 
be in place to support new research 
and innovation. "There can be no access 
to drugs that have not been developed; 
support in innovation is essential," said 
the US. 

The European Union maintained 
that the work conducted by the Panel 
started from an assumption that there 
was a "policy incoherence between the 
justifiable rights of inventors, interna-
tional human rights law, trade rules 
and public health".    The European 
Commission does not share this as-
sumption. 

The Commission shares the Report's 
acknowledgement that there are many 
reasons "why people do not get the 
healthcare they need, ranging from: 
under-resourced health systems, a lack 

of sufficiently qualified and skilled 
healthcare workers, inequalities be-
tween and within countries, exclu-
sion, stigma, discrimination and ex-
clusive marketing rights…However, 
due to its limited mandate, the High-
Level Panel has focused its proposals 
exclusively on addressing an alleged 
conflict between a research and de-
velopment model that (partially) re-
lies on intellectual property rights 
and the possibility of providing af-
fordable medicines." 

"The challenge is to strike the right 
balance between the need to promote 
and finance the research of new and 
better medicines for all, ensuring that 
medicines are accessible and afforda-
ble to those in need, while guarantee-
ing the sustainability of health sys-
tems. We believe that these goals are 
not contradictory and must be pur-
sued jointly," it said. 

The EU claimed that the current 
innovation model, including the role 
of trade related to IP, has delivered 
consistent progress in global public 
health, leading to key new and im-
proved treatments as well as much 
extended life expectancy, both in de-
veloped and least developed coun-
tries. 

It also said that the report under-
plays the fact that the development of 
new drugs requires significant invest-
ment and long-term research, cou-
pled with clinical trials and regulato-
ry approval procedures. The EU said 
that the exclusive right conferred by a 
patent is an important incentive for 
innovator pharmaceutical companies 

to make the necessary investments into 
that research and development. 

According to trade officials, Switzer-
land, Japan and Korea expressed simi-
lar concerns on the "narrow scope" of 
the report. They argued that the use of 
compulsory licences must not discour-
age innovation. 

A few countries, including Canada, 
Chile, Australia and Norway, said that 
they needed more time to consider the 
wide array of recommendations high-
lighted in the report. 

The Holy See, an observer, echoed 
the concerns on access to medicines, 
highlighting that health is a fundamen-
tal human right, and "millions are left 
behind".  Ensuring success of the sus-
tainable development goals included 
an end to the epidemics, and it requires 
global solidarity and initiatives, it said. 

The World Health Organisation 
(WHO), the United Nations Conference 
o n  T r a d e  a n d  D e v e l o p m e n t 
(UNCTAD), and the Joint UN Pro-
gramme on HIV/AIDS (UNAIDS) also 
highlighted the work that they have 
undertaken in this area. 

The UNCTAD Secretariat said that 
the High Level Panel Report recom-
mends the full use of flexibilities inher-
ent in the WTO TRIPS Agreement. 
UNCTAD said its work over the past 
ten years shows that these flexibilities, 
such as the recourse to strict patenting 
requirements, certain exceptions to pa-
tent rights and the availability of com-
pulsory licenses play an important role 
in promoting generic competition and 

 

W
T
O

 

Symposium taking place at the WTO. 



Page 11 ● South Bulletin ● Issue 96, 30 November 2016 

thus decreasing drug prices. 

"According to our research many of 
those countries that now enjoy a fully 
developed pharmaceutical sector in the 
past relied on many of those flexibili-
ties that the High Level Panel Report 
recommends in order to strike a bal-
ance between inventors' rights and the 
realization of certain development ob-
jectives." 

According to UNCTAD, the High 
Level Panel's recommendations under-
line the United Nations' commitment to 
the realization of Sustainable Develop-
ment Goal 3, which in its targets ex-
pressly refers to the goal of providing 
"access to affordable essential medi-
cines and vaccines, in accordance with 
the Doha Declaration on the TRIPS 
Agreement and Public Health.” 

 On the new incentives for research 
and development of health technolo-
gies, the High Level Panel Report rec-
ommends increased investment by 
governments in health technology in-
novation to address unmet needs, such 
as neglected tropical diseases and anti-
microbial resistance.  The Report refers 
to various ongoing initiatives in this 
regard and underlines the need to de-
velop new and innovative sources of 
financing public R&D. 

The Report is not limited to public 
funding, but underlines the untapped 
opportunities for increasing private 
sector funding. The recommendations 
provide important support to efforts 
that seek to identify innovative oppor-
tunities for both public and private 
sector funding of health R&D. 

UNCTAD also welcomed the High 
Level Panel Report's recommendation 
to increase inter-agency coordination. 

In its statement, the WHO said that 
the report's conclusions are sobering. 
"Millions of people continue to suffer 
and die from treatable conditions," the 
report observes, "because of a lack of 
access to health technologies." 

Pharmaceutical research still focus-
es disproportionately on the treatment 
of diseases that are common in the de-
veloped world, neglecting those that 
primarily afflict the world's poor.  
"The report thus echoes conclusions of 
previous reports done under the auspi-
ces of the WHO, which draw attention 
to disparities in the R&D system and 
lack of access to essential medicines," 

said the WHO. 

The WHO then went on to go 
through the different recommenda-
tions in the high level panel report, in 
particular those that are directly ad-
dressed to WHO, and highlighted its 
relevant activities and future plans in 
this area. 

Members agreed to revert to the 
matter at the next meeting of the 
TRIPS Council in February 2017. 

 

Kanaga Raja is the Editor of the 

South North Development Monitor 

(SUNS).  

A Press Briefing on the UN High-Level Panel on Access to Medicines was held on the opening day of the 21st Interna-

tional AIDS Conference (AIDS 2016), in Durban, South Africa in July 2016. UN Secretary-General Ban Ki-moon is at 

the centre.  

Health activists picketing and making their views heard, outside the venue where hearings were conducted by the 

High Level Panel on Access to Medicines. 

Report of the UN Secretary-General’s High-Level 

Panel on Access to Medicines released in Septem-

ber 2016.  
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I n November of 2015, the United Na-
tions Secretary-General, Mr. Ban Ki-

moon, convened a High-Level Panel 
(HLP) on Access to Medicines. The 
HLP deliberations were informed by 
and benefitted from a broad consulta-
tive process, which included a gener-
ous response to a public call for contri-
butions that netted 182 submissions, 
many of which were of high quality. 
Hearings and Global Dialogues were 
held in London and Johannesburg in 
March 2016 to examine the proposals 
and incorporate the views and inputs 
from concerned parties and affected 
communities.  

On 14 September 2016, the High-
Level Panel on Access to Medicines 
released its Final Report. The HLP, in-
ter alia, made recommendations on In-
tellectual Property laws and access to 
health technologies, especially on (i) 
TRIPS flexibilities and TRIPS-plus pro-
visions and (ii) Publicly-funded re-
search.  

The TRIPS Agreement established 
minimum standards of protection that 

each government has to give to the 
Intellectual Property of fellow WTO 
members. The TRIPS Agreement tried 
to strike an appropriate balance be-
tween the interests of rights holders 
and users. Article 7 of the TRIPS 
Agreement entitled “Objectives” rec-
ognizes that the protection of intellec-
tual property should contribute to the 
promotion of technological innova-
tion and to the transfer and dissemi-
nation of technology, to the mutual 
advantage of users and producers of 
technological knowledge and in a 
manner conducive to social and eco-
nomic welfare and to a balance of 
rights and obligations.  

The search for a balance between 
the need to protect IPRs to provide 
incentives for R&D on the one hand 
and, on the other hand, to address 
concerns about the potential impact 
of such protection on the health sec-
tor – in particular its effect on prices – 
has been an important consideration 
in the WTO’s work. 

The TRIPS Agreement also recog-

nizes that the principles of IP protec-
tion are based on underlying public 
policy objectives. Article 8 of the TRIPS 
Agreement entitled “Principles” states 
that WTO Members may, in formulat-
ing or amending their laws and regula-
tions, adopt measures necessary to pro-
tect public health and nutrition, and to 
promote the public interest in sectors of 
vital importance to their socio-
economic and technological develop-
ment, provided that such measures are 
consistent with the provisions of this 
Agreement. Article 8 (2) further states 
that appropriate measures may be 
needed to prevent the abuse of IPRs by 
right holders or the resort to practices 
which unreasonably restrain trade or 
adversely affect the international trans-
fer of technology.  

In furtherance of the Objectives and 
Principles of TRIPS enshrined in Arti-
cles 7 & 8, a number of safeguards or 
flexibilities have become an integral 
part of the TRIPS framework. These 
flexibilities can be used to pursue pub-
lic health objectives. However, to im-
plement these flexibilities, action is 
needed at the domestic level by incor-
porating them into national IP regime 
keeping in mind each country’s indi-
vidual needs and policy objectives.  

Key TRIPS flexibilities include tran-
sition periods for LDCs (extended by 
the WTO last year until 01 January 
2033), differing IP exhaustion regimes 
(international exhaustion allows paral-
lel importation of patented products 
from other countries where they are the 
cheapest), defining the criteria for grant 
of a patent (patentability criteria), pre-
grant and post-grant opposition proce-
dures, as well as exceptions and limita-
tions to patent rights once granted, in-
cluding regulatory review exception 
(“Bolar” exception) to facilitate market 
entry of generics, compulsory licences, 
including through para 6 mechanism 
and government use. For pharmaceuti-
cal patents, these flexibilities have been 
clarified and enhanced by the 2001 Do-
ha Declaration on TRIPS and Public 
Health that WTO members have the 
flexibility to interpret and implement 
the TRIPS provisions in a manner sup-
portive of their right to protect public 
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India’s statement at the WTO welcoming the 
High-Level Panel report  
Below is the statement made by India at the meeting of the 

WTO’s TRIPS Council on 8-9 November 2016 during the discus-

sion on the agenda item of the UN Secretary General’s High 

Level Panel Report on Access to Medicines.  

India made a statement at the TRIPS Council giving details of the TRIPS flexibilities that can be used 

in relation to public health and cited many of the recommendations of the High Level Panel report 

that promote access to medicines.  
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health.  

Although the TRIPS Agreement 
provides a substantial degree of flexi-
bility to WTO members, the full utiliza-
tion of these flexibilities is in the hands 
of relevant member States. However, 
many developing countries are con-
strained by limited technical capacity 
to make full utilization of the TRIPS 
flexibilities and therefore they need 
appropriate technical assistance from 
relevant multilateral organizations in 
order to fully utilize the TRIPS flexibili-
ties from the perspective of specific 
sectors of their economies such as agri-
culture, manufacturing, public health, 
environment, etc.  

Moreover, even where some devel-
oping countries have used the flexibili-
ties available to them under the TRIPS 
Agreement to address public interest 
objectives through measures which are 
fully consistent with the TRIPS Agree-
ment, these attempts have been chal-
lenged legally as well as politically. A 
slew of regional trade agreements con-
taining TRIPS plus standards of IP pro-
tection and enforcement have the po-
tential to significantly undermine the 
effective and full use of the TRIPS flexi-
bilities. Investor-State disputes under 
regional or bilateral investment protec-
tion agreements are also emerging as a 
major challenge to the use of TRIPS 
flexibilities in the public interest.  

Against this background, the recom-
mendations of the HLP, especially on 
(i) TRIPS flexibilities and TRIPS-plus 
provisions and (ii) Publicly-funded 
research are very important with re-
gard to access to health technologies. 

TRIPS flexibilities and TRIPS-
plus provisions 

World Trade Organization (WTO) 
Members should commit themselves, 
at the highest political levels, to respect 
the letter and spirit of the Doha Decla-
ration on TRIPS and Public Health, 
refraining from any action that will 
limit their implementation and use in 
order to promote access to health tech-
nologies. More specifically: 

(a) WTO Members should make full 
use of the policy space available in Ar-
ticle 27 of the TRIPS Agreement by 
adopting and applying rigorous defini-
tions of invention and patentability 
that curtail the evergreening to ensure 
that patents are awarded when genuine 
innovation has occurred. 

(i) The United Nations Conference 
o n  T r a d e  a n d  D e v e l o p m e n t 
(UNCTAD), the United Nations Devel-
opment Programme (UNDP), the 
World Health Organization (WHO), 
the World Intellectual Property Organ-
ization (WIPO) and the World Trade 
Organization (WTO) should cooperate 
with one another and with other rele-
vant bodies with the requisite expertise 
to support governments to apply pub-
lic health-sensitive patentability crite-
ria. 

(ii) These multilateral organizations 
should strengthen the capacity of pa-
tent examiners at both national and 
regional levels to apply rigorous public 
health-sensitive standards of patenta-
bility taking into account public health 
needs. 

(b) Governments should adopt and 
implement legislation that facilitates 
the issuance of compulsory licenses. 
Such legislation must be designed to 
effectuate quick, fair, predictable and 
implementable compulsory licenses for 
legitimate public health needs, and 
particularly with regards to essential 
medicines. The use of compulsory li-
censing must be based on the provi-
sions found in the Doha Declaration 
and the grounds for the issuance of 
compulsory licenses left to the discre-
tion of governments. 

(c) WTO Members should revise the 
paragraph 6 decision in order to find a 
solution that enables a swift and expe-
dient export of pharmaceutical prod-
ucts produced under compulsory li-
cense. WTO Members should, as neces-
sary, adopt a waiver and permanent 
revision of the TRIPS Agreement to 
enable this reform. 

(d) Governments and the private 
sector must refrain from explicit or 
implicit threats, tactics or strategies 
that undermine the right of WTO 
Members to use TRIPS flexibilities. 
Instances of undue political and com-
mercial pressure should be formally 
reported to the WTO Secretariat during 
the Trade Policy Reviews of Members. 
WTO Members must register com-
plaints against undue political and eco-
nomic pressure, and take punitive 
measures against offending Members. 

(e) Governments engaged in bilat-
eral and regional trade and investment 
treaties should ensure that these agree-
ments do not include provisions that 
interfere with their obligations to fulfill 

the right to health. As a first step, they 
must undertake public health impact 
assessments. These impact assess-
ments should verify that the increased 
trade and economic benefits are not 
endangering or impeding the human 
rights and public health obligations of 
the nation and its people before enter-
ing into commitments. Such assess-
ments should inform negotiations, be 
conducted transparently and made 
publicly available. 

Publicly-funded research 

(a) Public funders of research must 
require that knowledge generated 
from such research be made freely and 
widely available through publication 
in peer-reviewed literature and seek 
broad, online public access to such 
research. 

(b) Universities and research insti-
tutions that receive public funding 
must prioritize public health objec-
tives over financial returns in their 
patenting and licensing practices. Such 
practices may include publication, non
-exclusive licensing, donations of intel-
lectual property and participation in 
public sector patent pools, among oth-
ers. Sufficient incentives must be in 
place in these practices to make it at-
tractive for developers to underwrite 
the cost of bringing a product to mar-
ket at affordable prices that ensure 
broad availability. 

(c) Universities and research insti-
tutions that receive public funding 
should adopt policies and approaches 
that catalyse innovation and create 
flexible models of collaboration that 
advance biomedical research and gen-
erate knowledge for the benefit of the 
public.” 

To conclude, we encourage Mem-
bers to share their views on the recom-
mendations of the HLP at this session 
of the TRIPS Council. Further, at the 
subsequent sessions of the TRIPS 
Council, we encourage Members to 
share their experiences in using the 
TRIPS flexibilities to address public 
policy priorities, in particular, related 
to public health. 
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T he High Level Panel on Access to 
Medicines was established to im-

plement one of the recommendations 
of the Global Commission on HIV and 
the Law. This Commission, as many 
will remember, was comprised of emi-
nent authorities and chaired by former 
Brazilian President Fernando Henrique 
Cardoso. 

This new High Level Panel was co-
chaired by the former President of the 
Swiss Confederation, Ruth Dreifuss, 
and by the former President of Botswa-
na, Festus Mogae. 

Its final report was released last 
September. Among its recommenda-
tions, some are directly related to the 
TRIPS Agreement. One of these calls 
for WTO members to commit, at the 
highest political levels, to respect the 
letter and the spirit of the Doha Decla-
ration on TRIPS and Public Health, 
refraining from any action that will 
limit their implementation and use in 
order to promote access to health tech-
nologies. More specifically, it recom-
mends: 

1. WTO Members should make full 
use of the policy space available in Ar-

ticle 27 of the TRIPS Agreement by 
adopting and applying rigorous defini-
tions of invention and patentability 
that curtail the evergreening to ensure 
that patents are only awarded when 
genuine innovation has occurred. 

2. Enhanced cooperation among 
UNCTAD, UNDP, WHO, WIPO and 
WTO and with other relevant bodies 
with the requisite expertise to support 
governments to apply public health-
sensitive patentability criteria. 

3. It also recommends these multi-
lateral organizations to strengthen the 
capacity of patent examiners at both 
national and regional levels to apply 
rigorous public health-sensitive stand-
ards of patentability taking into ac-
count public health needs. 

4. Governments should adopt and 
implement legislation that facilitates 
the issuance of compulsory licenses. 
Such legislation must be designed to 
effectuate quick, fair, predictable and 
implementable compulsory licenses for 
legitimate public health needs, and 
particularly with regards to essential 
medicines. The use of compulsory li-
censing must be based on the provi-

sions found in the Doha Declaration 
and the grounds for the issuance of 
compulsory licenses left to the discre-
tion of governments. 

5. Governments and the private 
sector must refrain from explicit or 
implicit threats, tactics or strategies 
that undermine the right of WTO 
Members to use TRIPS flexibilities. 

Brazil has a strong commitment to 
the improvement of public health in 
our country and in our region. To in-
crease the bargaining power of gov-
ernments in the acquisition of essential 
medicines, Brazil has established, in 
2015, a regional system of procure-
ment for these life saving goods. This 
arrangement, with the participation of 
most South American countries, is one 
sort of innovative mechanism aimed at 
helping countries to cope with high 
prices of pharmaceuticals. 

Engaging in the discussion of rec-
ommendations by the High Level Pan-
el might allow members to consider 
different aspects of the relationship 
between access to medicines and the 
Patent System. Brazil is convinced that 
a balanced and effective IP system 
would go a long way toward facilitat-
ing access to essential medicines with-
out in any way infringing on market 
principles. 

We all know access to medicines is 
a challenge for most countries, wheth-
er least developed, developing or de-
veloped. We present these views in a 
spirit of dialogue, convinced that they 
are in the interest of everyone, without 
exception, and encourage the whole 
Membership to work constructively 
towards achieving the goal of univer-
sal access to medicines. 

Brazil understands it is important 
for the TRIPS Council to pay due at-
tention to the issues and recommenda-
tions raised by the UN Secretary Gen-
eral’s High Level Panel. We would be 
most interested in the continuation of 
the discussion in the next TRIPS Coun-
cil Session. 

Brazil’s statement at WTO on 
the High Level Panel report 
Below is the statement of Brazil at the WTO’s TRIPS Council dur-
ing the discussion on the agenda item on the UN Secretary Gen-
eral’s High Level Panel report on access to medicines, held on 8-
9 November 2016. 

Brazil understands that it is important for the TRIPS Council to pay due attention to the issues and 

recommendations raised by the UN Secretary General’s High Level Panel on Access to Medicines.   

M
S

F
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Uruguay’s victory over Philip Morris:  a win for 
tobacco control and public health  
By Germán Velásquez  

I n a landmark decision that has been 
hailed as a victory of public health 

measures against narrow commercial 
interests, an international tribunal has 
dismissed a claim by tobacco giant 
company Philip Morris that the Uru-
guay government violated its rights by 
instituting tobacco control measures. 

The ruling had been much antici-
pated as it was the first international 
case brought against a government for 
taking measures to curb the marketing 
of tobacco products. 

Philip Morris had started proceed-
ings in February 2010 against Uruguay 
at the International Centre for Settle-
ment of Investment Disputes (ICSID) 
under a bilateral investment treaty 
(BIT) between Uruguay and Switzer-
land.  The decision was given on 8 July 
2016. 

Under the BIT, foreign companies 
can take cases against the host state on 
various grounds, including if its poli-
cies constitute an expropriation of the 
companies’ expectation of profits, or a 
violation of “fair and equitable treat-
ment”.    These investment treaties and 
arbitration tribunals like ICSID have 
been heavily criticised in recent years 
for decisions favouring companies and 
that critics argue violate the right of 
states to regulate in the public interest. 

In this particular case, the tribunal 
gave a ruling that dismissed the tobac-
co giant’s claims and upheld that the 
Uruguayan pro-health measures were 
allowed. 

President Tabaré Vázquez of Uru-
guay, responding to the ruling, stated 
on 8 July:  "We have succeeded to 
prove at the International Centre for 
Settlement of Investment Disputes that 
our country, without violating any 
treaty, has met its unwavering com-
mitment to defend the health of its 
people… From now on, when tobacco 
companies try to undermine the regu-
lations adopted in the context of the 
framework tobacco convention with 
the threat of litigation, they (countries) 
will find our precedent.” 

The Award announced by the Tri-
bunal is as follows: 

INTERNATIONAL CENTRE FOR 
SETTLEMENT OF INVESTMENT 
DISPUTES (WORLD BANK), 
WASHINGTON, D.C., 8 July 2016 

PHILIP MORRIS BRANDS (THE 
CLAIMANT) and ORIENTAL RE-
PUBLIC OF URUGUAY (THE RE-
SPONDENT) 

(ICSID Case No. ARB/1O/7) 

AWARD 

“For the reasons set forth above, the 
Tribunal decides as follows: 

(1) The Claimants' claims are dis-
missed; and 

(2) The Claimants shall pay to the 
Respondent an amount of US$7 million 
on account of its own costs, and shall 
be responsible for all the fees and ex-
penses of the Tribunal and ICSID's 
administrative fees and expenses, re-
imbursing to the Respondent all the 
amounts paid by it to the Centre on 
that account.” 

Background and Details 

Philip Morris International (PMI) start-
ed legal proceedings against Uru-
guay’s government at the International 
Centre for Settlement of Investment 
Disputes (ICSID), based at the World 
Bank, in February 2010. This was the 
first time the tobacco industry chal-
lenged a state in front of an interna-
tional tribunal. 

Philip Morris claimed that the 
health measures imposed by the Minis-
try of Health of Uruguay violated its 
intellectual property rights and failed 
to comply with Uruguay’s obligation 
under its bilateral investment treaty 
(BIT) with Switzerland. 

Two specific measures were con-
tested by PMI:   The first measure was 
the Single Presentation Requirement 
introduced by the Uruguayan Public 
Health Ministry in 2008, where tobacco 
manufacturers could no longer sell 
multiple varieties of one brand. PMI 
had to withdraw 7 of its 12 products. 
Philip Morris alleged that the re-

striction to market only one variety sub-
stantially affected its company’s value. 

The second measure contested by 
PMI was the so-called “80/80 Regula-
tion”. Under a presidential decree, 
graphic health warnings on cigarette 
packages should cover 80 percent in-
stead of 50 percent, of the packaging, 
leaving only 20 percent for the tobacco 
companies’ trademarks and advertise-
ment. 

Uruguay adopted strict tobacco con-
trol policies to comply with the World 
Health Organization's Framework Con-
vention on Tobacco Control (WHO 
FCTC), in light of evidence that tobacco 
consumption leads to addiction, illness, 
and death. 

According to the Ministry of Health
(1), since Uruguay introduced its tobac-
co control programme in 2003, its com-
prehensive tobacco control campaign 
has resulted in a substantial and un-
precedented decrease in tobacco use. 

From 2005 to 2011 per person con-
sumption of cigarettes dropped by 25.8 
%. Tobacco consumption among school
-going youth aged 12–17 decreased 
from over 30 percent to 9.2 percent 
from 2003 to 2011. Ministry of Health 
data also indicate that since smoke-free 
laws were introduced, hospitalization 
for acute myocardial infarction has re-
duced by 22 percent. 

Since this was the first international 
litigation, the case is highly important 
for similar debates taking place in other 
forums, like the World Trade Organiza-
tion, where some states are being chal-
lenged by other states for their tobacco 
control measures. It is a significant vic-
tory for a state facing commercial 
threats by tobacco companies fighting 
control measures. 

The decision is supportive of states 
that choose to exercise their sovereign 
right to introduce laws and strategies to 
control tobacco sales in order to protect 
the health of their population. 

This is a David against Goliath victo-
ry. “The annual revenue of Philip Mor-
ris in 2013 was reported at $80.2 billion, 
in contrast to Uruguay’s GDP of $55.7 
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did not "expropriate" Philip Morris' 
property. They were bona fide exercis-
es of Uruguay's sovereign police pow-
er to protect public health. 

3. The measures did not deny Philip 
Morris "fair and equitable treatment" 
because they were not arbitrary; in-
stead, they were reasonable measures 
strongly supported by the scientific 
literature, and had received broad sup-
port from the global tobacco control 
community. 

4 .  The  measures  di d not 
"unreasonably and discriminatorily" 
deny Philip Morris the use and enjoy-
ment of its trademark rights, because 
they were enacted in the interests of 
legitimate policy concerns and were 
not motivated by an intention to de-
prive Philip Morris of the value of its 
investment. 

Conclusion 

This is a landmark ruling because it 
supports the case that it is the sover-
eign right not only of Uruguay but of 
States in general to adopt laws and 
regulations to protect public health by 
regulating the marketing and distribu-
tion of tobacco products. 

It is hoped that many other coun-
tries, which have been awaiting this 
decision before adopting similar regu-
lations, will follow Uruguay's exam-
ple.   As President Tabaré said, it is 
time for other nations to join Uruguay 
in this struggle, "without any fear of 
retaliation from powerful tobacco cor-
porations, as Uruguay has done." 

Nevertheless, there is still a lot of 
public concern worldwide about the 

role that bilateral investment treaties 
has played in curbing the policy space 
of countries, including for health poli-
cies.  There have also been serious 
concerns about the rulings made by 
other tribunals of ICSID and other 
arbitration centres, which have fa-
voured the claims of companies and 
imposed high monetary awards 
against states.   In the case of Philip 
Morris versus Uruguay, the tribunal’s 
ruling was correct in supporting the 
state’s right to regulate in the interest 
of public health.  But the concerns in 
general are still valid.   Other tribunals 
in other cases may or may not be so 
sympathetic to the public interest. 

 

Notes: 

(1) ITC Uruguay National Report 2006
-2012 

(2) A. Nightingale, “The Significance 
Of Uruguay’s Win Over Philip Morris 
International”, IP Watch (Geneva, 
21/07/2016). 

(3) http://www.who.int/tobacco/
communications/news/international-
legal-tribunal-states-right-to-protect-
health/en/ 

( 4 )  C h a k r a v a r t h i  R a g h a v a n , 
“Uruguay: Wins dispute before ICSID 
over its tobacco control policies,” 
South-North Development Monitor 
(SUNS) and TWN Info Service on 
Health Issues, 18 July 2016. 

 
Germán Velásquez is the Special Ad-
viser on Health and Development of 

the South Centre .  

 

billion.  The international lawyer and 
practitioner in investment treaty arbi-
tration Todd Weiler stated in a legal 
opinion that: the claim is nothing more 
than the cynical attempt by a wealthy 
multinational corporation to make an 
example of a small country with lim-
ited resources to defend against a well-
funded international legal action…”(2) 

An important aspect of the case was 
that the secretariats of the World 
Health Organization and the WHO 
Framework Convention on Tobacco 
Control (WHO FCTC) submitted an 
amicus brief during the proceedings.(3) 

The brief provided an overview of 
global tobacco control, including the 
role of the WHO FCTC. It set out the 
public health evidence underlying Uru-
guay’s tobacco packaging and labelling 
laws and detailed state practice in im-
plementing similar measures. 

The Tribunal accepted the submis-
sion of the amicus brief on the basis 
that it provided an independent per-
spective on the matters in the dispute 
and contributed expertise from 
“qualified agencies”. The Tribunal sub-
sequently relied on the brief at several 
points of the factual and legal analysis 
in their decision. 

In accepting submission of the ami-
cus brief the Tribunal noted that given 
the “public interest involved in this 
case” the amicus brief would “support 
the transparency of the proceeding”. 

The Tribunal’s ruling upheld that 
Uruguay could maintain the follow-
ing specific regulations: 

 (1) Prohibiting tobacco companies 
from marketing cigarettes in ways that 
falsely present some cigarettes as less 
harmful than others. 

(2) Requiring tobacco companies to 
use 80% of the front and back of ciga-
rette packs for graphic/pictures of 
warnings of the health danger of smok-
ing. 

Accordin g t o  Ch ak rav a rt hi 
Raghavan(4) there are several specific 
legal findings of the panel ruling, in-
cluding: 

1. Uruguay did not violate any of its 
obligations under the Switzerland/
Uruguay Bilateral Investment Treaty, 
or deny Philip Morris any of the pro-
tections provided by that Treaty. 

2. Uruguay's regulatory measures 
Public display in Montevideo, Uruguay, of the toxins found in tobacco.  
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By Manuel F. Montes and Adriano 
José Timossi 

Introduction 

A t UNCTAD XIV, a side event 
“Approaches by Developing 

Countries to Reforming Investment 
Rules; South-South Dialogue and Co-
operation” was jointly co-organized by 
the South Centre and the Government 
of Indonesia, with the focal point being 
the Indonesian Mission in Geneva.  

The aim of the event was to review 
the approaches adopted by selected 
developing countries in reforming the 
investment protection regime, includ-
ing the treaties and investor-state dis-
pute settlement system, and reflecting 
on the importance of South-South dia-
logue in regard to the future of the in-
vestment treaty regime. 

Held on 20 July 2016, the event was 
linked to the World Investment Forum 
at UNCTAD XIV.  

The discussion was moderated by 
Dr. Manuel Montes, Senior Advisor on 
Finance and Development at the South 
Centre. A keynote speech was deliv-
ered by Dr. Rob Davies, South Africa’s 
Minister of Trade and Industry and a 
prominent figure in the development 

debate. Panellists included Mr. Alex-
andre Parola, Director of the Econom-
ic Department, Ministry of Foreign 
Affairs, Brazil; Mr. Chanchal Sarkar, 
Director of the National Investment 
and Infrastructure Fund, Department 
of Economic Affairs, India and Mr. 
Noorman Effendi, Deputy Director 
for Trade, Industry, Investment, and 
IPRs, Ministry of Foreign Affairs, In-
donesia. The programme was com-
plemented with an interactive discus-
sion.  

Opening remarks   

In his welcoming remarks, Dr. Mon-
tes underlined that there is no more 
controversy over whether the interna-
tional regime for protecting foreign 
investors needs fundamental reform.  
Indeed, the system is broken, expen-
sive, and in many instances serves as 
a hindrance to development. 

According to UNCTAD, since 
2012, at least 110 countries have re-
viewed their national and/or interna-
tional investment policies and at least 
60 countries have developed or are 
developing new model IIAs. 
UNCTAD points out that “today, the 
question is not whether or not to re-
form, but about the what, how and 
the extent of such reform”.  

The question is how to approach 
reform. Several countries, both devel-
oped and developing, have been re-
viewing their approaches to investment 
treaties and investor-state dispute set-
tlement, including looking at ways of 
balancing the rights and responsibili-
ties of investors and safeguarding the 
sovereign right to regulate.  

While the reform process of interna-
tional investment protection treaties is 
evolving, it is still at a nascent stage. 
Moreover, while there seems to be a 
majority opinion among States that 
reform is needed, it is clear that ap-
proaches to proclaimed reforms sub-
stantively vary among countries.  

Several developing economies have 
been withdrawing from investment 
treaties, and seeking to find alternatives 
either through national laws or through 
designing new investment treaty mod-
els that reflect a more balanced ap-
proach. In their reviews, they are more 
attentive to finding a balanced ap-
proach and reducing legal liability un-
der investor-state dispute settlement 
when it comes to regulatory action tak-
en in the public interest. During the 
year 2015, Indonesia continued the re-
view of its investment treaty model. 
India released its new investment trea-
ty model. South Africa adopted a new 
national investment law that entered 
into force at the end of 2015. Brazil de-
veloped its ‘Investment Facilitation and 
Cooperation’ treaty model.  

Dr. Montes pointed out that the pro-
posed reforms from developing coun-
tries are "reality-tested" based on their 
experiences.  These reforms are not 
"faith-based", an approach which relies 
on the few exceptional times when the 
system appears to "work". On the other 
hand, many developed countries, while 
advocating democracy, good govern-
ance, and rule of law continue to pro-
mote a system that embodies funda-
mental defects contradicting these 
goals. The moderator stressed that it is 
time for the South to cease being a rule 
taker and transform itself into being a 
rule maker. 

The moderator also acknowledged 
the support of the Government of Indo-

 
 

Changes to the Foreign Investment Regime:  
Recent experiences of developing countries 

Dr. Rob Davies, Minister of Trade and Industry of South Africa, delivering a keynote speech to the 

South Centre side event “Approaches by Developing Countries to Reforming Investment Rules”. 
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nesia in co-hosting the side-event. He 
stressed that Indonesia has also been 
innovating in its investment protection 
model agreement. He pointed out that 
there are many similarities between 
African countries and Indonesia in 
terms of foreign direct investment 
(FDI) flows, as both are focusing on 
mineral and extractive industries di-
rected towards exporting markets. 

The keynote speaker and the panel-
lists commended the South Centre and 
the Government of Indonesia for or-
ganizing the side-event and for focus-
ing on a topic of great importance for 
developing countries. 

Keynote speech by Mr. Rob 
Davies, Minister of Trade and 
Industry, South Africa 

Minister Davies began by expressing 
his gratitude to the South Centre and 
its director Mr. Martin Khor. Minister 
Davies noted Mr. Khor’s support to the 
government of South Africa in the jour-
ney of addressing development prob-
lems. He recalled Mr. Khor’s visits to 
South Africa on a number of occasions, 
and the role of the South Centre as a 
source of input to the government.  

Minister Davies noted that there 
have been competing paradigms in 
regard to investment flows and invest-
ment protection.  South Africa was per-
suaded at one stage to adopt the pre-
vailing dominant paradigm. In the pe-
riod of the first democratic government 
in 1994 and the development of the 
constitution, the country had to face 
many questions pertaining to uncer-
tainties about the intentions of the new 
democratic government in regard to 
the treatment of investors. Eventually, 
officials were persuaded to follow a 
model providing extensive protections 
to investors against the possibility of 
direct or indirect expropriation.  The 
hope was that this would lead to in-
flows of foreign investment that would 
help to diversify the economy.  

Consequently, South Africa became 
part of the architecture that UNCTAD 
describes as proliferation or multiplici-
ty of more than 3000 bilateral invest-
ment treaties (BITs). South Africa 
signed a number of BITs and ratified a 
number mostly with developed coun-
tries and with some developing coun-
tries. These agreements were based on 
the OECD model, which provided im-
precisely defined standards of protec-

tion, including ‘fair and equitable treat-
ment’ and national treatment.  Many of 
these treaties provided for automatic 
renewal, unless timely notice of termi-
nation was given. 

The problem of these treaties be-
came evident when public policies, 
such as black empowerment, were 
challenged by investors under inves-
tor-state dispute settlement cases. It 
then became apparent that the govern-
ment could not afford the continued 
use of these treaties as basis for its rela-
tionship with the investors.  Around 
the year 2007, South Africa commenced 
a comprehensive review of its invest-
ment policies and treaties. The out-
come of the review is the basis on 
which it has been operating.  

First, South Africa studied the corre-
lation between BITs and FDI flows. The 
analysis found no appreciable inflows 
of FDI from countries with which 
South Africa has signed investment 
treaties. Conversely, there were sizea-
ble inflows from countries that South 
Africa had not signed such treaties 
with, such as the US and Japan.  

Secondly, an analysis of the inves-
tor-state dispute settlement system, 
including the record under the Interna-
tional Centre for Settlement of Invest-
ment Disputes (ICSID), highlighted the 
pattern of increasingly costly cases. 
Expansive interpretation by arbitral 
tribunals of standards of protections, 
such as indirect expropriation or ‘fair 
and equitable treatment’ attracted 
“rogue” investors to introduce frivo-
lous claims. Several of these investors 
do not contribute to developing pro-
ductive capacities in host countries. 
One of the most outrageous of these 
cases is that brought by a tobacco com-
pany against Uruguay challenging to-
bacco control measures, which showed 
that States could be found in a vulnera-
ble situation when exercising their 
public policy responsibilities. In this 
case, the tribunal ruled in favour of the 
government. Minister Davies also 
spoke about the case brought by a min-
ing company against South Africa in 
relation to a mining license, whereby 
the investor alleged indirect expropria-
tion.   

After its review, the South African 
government decided to change the 
model of investor protection, focusing 
on investment promotion, a similar 
approach of that adopted by Brazil.  

The South African approach addresses 
the reality of the foreign investment 
landscape, whereby the bulk of for-
eign investment has shifted into port-
folio investments. Most of the FDI 
flows result from mergers and acquisi-
tions. Minister Davies questioned the 
need to attract and promote such 
kinds of volatile, footloose investment.  

Minister Davies pointed to several 
elements that together guide the South 
African investment framework. The 
first one is sectoral programmes part 
of South Africa’s industrial policy, 
which creates an environment that 
will attract investors in particular sec-
tors. The Minister suggested that iden-
tifying a package of development poli-
cies around sectoral programmes can 
be more effective in attracting invest-
ments than protections as provided by 
investment treaties. Minister Davies 
gave the example of the automotive 
programme, which needs incentives 
and some tariff protections. He gave 
the example of  Australia, which after 
abolishing such incentives, found that 
the automotive sector is about to close 
down. In South Africa, the sectoral 
automotive programme has led to sig-
nificant investments. The country has 
also developed a renewable energy 
programme. A number of investors 
are coming to South Africa to invest in 
these sectoral programmes. The lack of 
BITs has not affected opportunities for 
the development of the industrial poli-
cy through such sectoral programmes.  

A second element in the South Af-
rican investment framework is invest-
ment facilitation. South Africa has 
been acting more efficiently to facili-
tate targeted investors in the sectoral 
programmes and to facilitate invest-
ments in these sectors. A committee 
chaired by the President oversees the 
work of investment agency. It coordi-
nates with legislative bodies’ commit-
tees and sets targets for decision mak-
ing.  

Third, a key element in the South 
African investment framework is a 
new law that provides a set of guaran-
tees for all foreign and domestic inves-
tors. The government tried to balance 
between the rights of investors, pro-
tection against expropriation, and the 
right of the government to regulate. 
When it was proposed, the law re-
ceived significant opposition. It was a 
time during which South Africa start-
ed to discontinue many BITs, despite 
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of movement towards an EU-Africa 
investment agreement. There are also 
discussions on the future of the African 
Growth and Opportunity Act (AGOA) 
and its potential replacement. Minister 
Davies stressed that the challenges of 
the African continent, such as infra-
structure development and investment, 
must be at the centre of these discus-
sions. Efforts have to be given in these 
agreements to boost productive capaci-
ties of African countries, otherwise the 
trade agreement will not make a differ-
ence.  

Panel speeches  

Mr. Alexandre Parola, Director of the 
Economic Department, Ministry of 
Foreign Affairs, Brazil  

Mr. Parola remarked on the notion of 
‘change of paradigm’ brought up by 
Minister Rob Davies.  He was of the 
opinion that all existing paradigms are 
defective, not only those in the invest-
ment area.  What has happened in the 
international economy since 2008 is 
proof of the need for a change in para-
digm. The symptoms are all there, he 
said, and what is needed is finding the 
right type of diagnosis. Many countries 
are having zero interest rates, which is 
not normal from a long term perspec-
tive. There is huge liquidity, which 
nobody knows how to use, except for 
asset price speculation.  We face today 
a situation of de-globalization; during 
the past five years, the global economy 
has been growing more than trade 
flows and this is an important indica-
tion of de-globalization. He also ad-
dressed the issue of global value 

chains, pointing out that it should be 
handled carefully as it could be a new 
and very unfair international division 
of labour.    

Mr. Parola provided an overview 
of the Brazilian approach to interna-
tional investment agreements. In re-
cent decades, he said, many efforts 
have been undertaken to create a com-
prehensive international regulatory 
framework for foreign investment. 
Owing to a lack of consensus between 
capital exporters and importers, bilat-
eral investment treaties (BITs) 
emerged as an alternative to multilat-
eral negotiations. 

According to UNCTAD, during the 
1990s, there has been a proliferation in 
the number of BITs signed, which cur-
rently exceeds 3000 treaties. There 
were several critical analyses about 
the limitations of BITs, including in 
regard to: restrictions on the regulato-
ry autonomy and the ability of States 
to adopt public policies; more favoura-
ble treatment of foreign investors rela-
tive to domestic investors; high eco-
nomic and political costs of arbitration 
proceedings; imposition on States of 
costly damages; and lack of transpar-
ency of arbitration awards. 

These agreements include specific 
provisions of protection, which aim to 
give greater assurances to foreign in-
vestors, for example, against indirect 
expropriation, and which consider 
regulatory measures that adversely 
affect an investment as an act tanta-
mount to indirect expropriation. These 
agreements establish investor-state 

 

 

the survival clauses that will extend the 
protections of the BITs for 10 or 15 ad-
ditional years for investments existing 
at the time of treaty termination. Mov-
ing away from BITs has not resulted in 
a reduction in investment growth. The 
investment facilitation efforts com-
bined with the domestic law have con-
tributed to a firm environment for in-
vestments. 

Dr. Davies stressed the importance 
South Africa gives to the regional con-
text; South Africa’s destiny is inter-
linked with the continent. Efforts for 
the promotion of regional trade and 
investment in the continent are part of 
the diversification and industrialization 
efforts. In this regard, South Africa has 
been undertaking efforts to increase its 
investments in the region. In doing 
this, South African companies have a 
code of conduct which includes paying 
taxes and observing local laws.  

Dr. Davies called attention to the 
ongoing strong push towards resur-
recting the OECD-led multilateral in-
vestment model.  Some of the outcomes 
of the WTO Ministerial Conference in 
Nairobi and the ‘new issues’ being pro-
moted for discussion, such as e-
commerce, and competition, could end 
up being overseen by a strong multilat-
eral investment agreement.  Dr. Davies 
also pointed to the ongoing discussions 
at ICSID, the debate about a world in-
vestment court and the G20 non-
binding Guiding Principles on invest-
ments, proposed at a very high-level of 
generalisation and abstraction.  

Ways of introducing responsibilities 
on the part of investors, the right of 
governments to regulate, the policy 
space needed for development and 
industrialization, and reforms in the 
investor-state dispute settlement mech-
anisms are all issues that need to be 
further discussed.  Dr. Davies shared 
news on ongoing discussions with Bra-
zil in regard to a potential new model 
for South-South investment treaty.  
Such a treaty could help put into place 
alternative approaches to investment 
protection and promotion, which will 
be very different from that of the 
OECD model.  

Minister Davies also mentioned that 
discussions are also ongoing on the 
future of investment agreements with 
traditional developed country partners. 
The EU expects that in the next EU-
Africa summit there will be some kind 

 

Panellists at the side event from left to right: Dr. Manuel Montes (South Centre), Mr. Noorman Effen-
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dispute settlement (ISDS) mechanisms, 
which create an exclusive forum for 
claims of foreign investors against host 
States; and broad definitions of invest-
ment, including portfolio investment, 
such as investments in the financial 
market. Such concepts are red lines for 
Brazil. 

The significant volume of BITs has 
led to more than 600 publicly known 
ISDS cases, and the number of coun-
tries that responded to at least one dis-
pute has reached 98. Three-quarters of 
these cases were brought against devel-
oping countries and transition econo-
mies, whereas the countries of Latin 
America and the Caribbean account for 
the largest share of the total cases 
(29%). 

Excessive litigation resulting from 
BITs affects the business environment 
and the effort to attract investments to 
developing countries, as well as the 
regulatory capacity of the State to pur-
sue legitimate policy interests of the 
population in areas such as health, en-
vironment and public safety. In this 
context, dispute prevention becomes a 
preferred and superior choice, both in 
attraction and in the maintenance of 
the investment. 

Over the past few years, the nega-
tive experience of many countries has 
exposed the limitations of these agree-
ments and in particular the inadequacy 
of ISDS. Countries such as South Afri-
ca, Indonesia, India, Australia, among 
many others, have put their BITs under 
review and, in some cases, have even 
proceeded toward their termination.  

Within this context, the Brazilian 
government has developed a new in-
vestment agreement model with a 
more constructive approach that seeks 
to foster institutional cooperation and 
the facilitation of mutual investment 
flows between the Parties. The pro-
posal, entitled Cooperation and Facili-
tation Investment Agreement (CFIA), 
was developed on the basis of discus-
sions with international organizations 
and extensive consultation with the 
Brazilian private sector. 

The CFIA, unlike traditional BITs, 
seeks to meet investor needs in a con-
crete, pragmatic and proactive manner, 
while at the same time, respecting the 
development strategy and the regulato-
ry space of host countries. The CFIA is 
based on three pillars: a) risk mitiga-
tion framework for the treatment of 

investors and their investments; b) 
institutional governance; and c) agen-
das for cooperation and investment 
facilitation. 

In the first pillar, the CFIA provides 
a set of measures that reduce the in-
vestor's exposure to risk and establish 
a framework for the treatment of in-
vestors and their investments. It estab-
l i s h e s  g u a r a n t e e s  o f  n o n -
discrimination (national treatment and 
most favored nation treatment), trans-
parency clauses, specific conditions for 
cases of direct expropriation, compen-
sation in case of conflicts and guaran-
tees for international transfers. 

In the second pillar, the CFIA pro-
poses the establishment of focal points 
or "ombudsmen" in each Party and the 
creation of a Joint Committee. These 
elements can be considered the institu-
tional core of the Agreement, as they 
contribute to the fulfilment of the com-
mitments made and to strengthen the 
dialogue between the Parties with re-
gard to investments and appropriate 
assistance to investors. The Joint Com-
mittee, composed of government rep-
resentatives of both Parties, is in 
charge of monitoring the implementa-
tion of the Agreement, the sharing of 
information regarding investment op-
portunities, bilateral investment coop-
eration and facilitation initiatives and, 
above all, joint action to prevent dis-
putes and amicable settlement of any 
issues related to bilateral investment. 

The Focal Point's role is to act as a 
facilitator between investors and the 
government, both in terms of dialogue 
and by providing government sup-
port, with the goal of improving the 
environment to attract investments. 
The CAMEX, an inter-ministerial body 
linked to the Presidency, will act as the 
Ombudsman. 

In its third pillar, the CFIA pro-
vides for the establishment of invest-
ment facilitation and cooperation 
agendas in areas that may improve the 
investment environment. Such agen-
das may vary depending on the possi-
bilities and challenges of the bilateral 
investment relationship.  

The Agreement also encourages 
high standards of social, environmen-
tal and corporate responsibility on the 
part of investors and their invest-
ments. This contributes to promote 
quality investments and to enhance 
the benefits to sustainable develop-

ment of the local communities and the 
host State. 

Also, while a traditional BIT is pri-
marily focused on ISDS rules, the Bra-
zilian proposal focuses on dispute 
prevention mechanisms based on bi-
lateral dialogue through the Focal 
Points and the Joint Committee, re-
sponsible for the preliminary examina-
tion of specific issues brought by the 
parties. If a dispute leads to arbitration 
proceedings, the procedure will take 
place in a State-State format, much like 
the WTO dispute settlement system.  

The CFIA is an innovative alterna-
tive to traditional investment agree-
ments, seeking to overcome the limita-
tions and litigious approach of the 
latter by fostering a more dynamic, 
constructive and long-term interaction 
between the Parties. The model also 
recognizes the essential role of govern-
ments in encouraging a favourable 
environment for investment that 
meets both the needs of the private 
sector as well as the development pri-
orities of host countries. 

On negotiations, it is important for 
dialogue on the draft proposal involv-
ing all the relevant government agen-
cies. The technical team in charge of 
CFIA negotiations involves the Minis-
try of Foreign Affairs, Ministry of In-
dustry, External Trade and Services, 
Ministry of Finance, CAMEX, Central 
Bank and the Office of the Attorney-
General. 

To date, Brazil has signed CFIAs 
with Angola, Chile, Colombia, Mala-
wi, Mexico, Mozambique and Peru, 
the representative of Brazil concluded. 

Mr. Chanchal Sarkar, Director of the 
National Investment and Infrastruc-
ture Fund, Department of Economic 
Affairs, India 

Mr. Sarkar presented on the Indian 
investment treaty model. In 1991 India 
had started to enter into BITs aimed at 
attracting FDI and to create a stable 
legal regime for addressing claims of 
foreign investors. Till date, India has 
signed BITs with 83 countries. These 
reciprocal agreements have been nego-
tiated on the basis of the Model Text 
adopted in 1993, and amended in 
2003. The 1993 Model BIT contained 
provisions that were susceptible to 
broad and ambiguous interpretations 
by arbitral tribunals and that do not 
adequately take into account the socio-
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economic conditions in India and the 
broad objectives of governmental poli-
cy. Since 2009, the Government began 
receiving a number of dispute notices 
from foreign investors, based on these 
treaties.  

This led the Government to start an 
exercise seeking to understand and 
identify the legal and policy challenges 
emanating from existing BITs. As part 
of this exercise, the Government com-
pleted the review of the earlier Model 
BIT and came out with a revised ver-
sion, which has been approved by the 
Cabinet on 16th December, 2015.  

The Indian BIT regime is based on a 
fundamental premise that while it is 
important to have investment treaties 
to provide a normative institutional 
framework to foreign investors in order 
to enforce their rights and claims, it is 
also important to ensure that BITs do 
not impede on policy space or impede 
the Government’s power to regulate 
foreign investments for legitimate pub-
lic purposes. Furthermore, India's re-
view of its Model BIT was aimed at 
addressing issues related to overly 
broad interpretations of certain provi-
sions by arbitral tribunals and to ade-
quately reflect and take into account 
India's socio-economic policy realities. 
Accordingly, the Model BIT attempts a 
delicate balancing act between the com-
peting interests of investors to protect 
their investments and obligations of the 
investors as well as the Host State’s 
right to regulate.  

The goals behind the Model BIT 
may be summarized as follows: (i) The 
objective of the Model BIT is to provide 
appropriate protections for foreign in-
vestors in India while appropriately 
preserving the regulatory powers of 
the Government. The fundamental 
premise is that treaties are to be an ad-
ditional layer of protection for foreign 
investors, while well-drafted commer-
cial contracts between investors and 
the State or private agencies are the 
primary source of protection. The in-
tention is to ensure that only the “hard 
cases”, i.e., those involving genuine 
and gross violations of investor rights 
or manifestly arbitrary treatment by the 
State, are adjudicated before interna-
tional arbitral tribunals, whereas other 
cases are settled before domestic 
courts.   

(ii) The Model BIT also recognises 
the fundamental principle of exhaus-

 

tion of local remedies. It is expected 
that investors will give precedence to 
the Indian domestic court system 
rather than invoke BITs for settling all 
types of disputes. Towards this end, 
further steps to reform domestic laws 
and court systems in order to ensure 
efficient access to justice by foreign 
investors are also expected in the 
near future, with a view to comple-
ment the objectives of the Model BIT.   

(iii) The scope of investment trea-
ties is a key concern reflected in the 
Model BIT. Traditionally, the funda-
mental premise for investment trea-
ties is to protect FDI, i.e. investments 
which are long term in nature. The 
classical definition of FDI as per the 
OECD benchmark refers to the objec-
tive of establishing a lasting interest 
by a resident enterprise. Current trea-
ties do not reflect this approach; as a 
result, all kinds of indirect and mi-
nority shareholders are protected 
under BITs. The new model seeks to 
align the international investment 
agreement regime with the FDI re-
gime by taking into account the fun-
damental premise of FDI, which is 
that it is long term in nature. Keeping 
in view this objective, “investment” 
has been defined in the new Model 
BIT as an enterprise and reflects the 
objective of establishing a lasting in-
terest by an investor.  

(iv) The Model also recognizes the 
need to change the asymmetry in the 
current BIT system, under which in-
vestors are provided protections and 
procedural avenues irrespective of 
their conduct. From an Indian per-
spective, investment treaties are not 
just instruments of investor protec-
tion, but also a valid tool to promote 
sustainable development goals, trans-
parency in corporate dealings and to 
prevent unethical business practices. 
The new Indian Model BIT text has 
adopted a substantive approach to 
promoting these legitimate policy 
goals by including a chapter on inves-
tor obligations and requiring inves-
tors to comply with host state legisla-
tion before commencing dispute set-
tlement under the treaty.     

(v) Attempts have been made to 
strike a balance between the costs and 
benefits of investor-state dispute set-
tlement (ISDS). After extensive delib-
erations within the Government and 
with other stakeholders, the model 
BIT retains the investor state dispute 

settlement system. However, it has also 
introduced detailed rules on various 
elements, including compulsory negoti-
ations, prevention of conflict of interest 
for arbitrators, transparency, interpreta-
tion and review to safeguard the inter-
est of State parties to ensure no expo-
sure to undue liability.  

(vi)  Another change has been in the 
form and structure of the agreement 
itself. Until now, Indian IIAs adopted a 
minimalistic approach with typical 10-
12 pages containing vague provisions, 
which left too much interpretative au-
thority in the hands of the arbitral tribu-
nals. Provisions in the new Model BIT, 
are fairly detailed, especially in regard 
to substantive protections and dispute 
settlement.     

Some of the main features and pro-
visions of the Indian Model BIT are as 
follows.  It includes a number of inno-
vative provisions that aim at maintain-
ing investor's rights while preserving 
the right of the State to regulate in pub-
lic interest. These provisions include, 
among others: (a)  A post-establishment 
model of investment protection; (b) A 
careful definition of the scope of the 
treaty and exclusion of sensitive public 
policy issues from the scope – such as 
taxation, government procurement and 
public services; and (c) Exclusion of 
‘fair and equitable treatment’ or ‘most 
favoured nation treatment’ provisions. 
However, the new Model BIT provides 
for the obligation to afford due process 
and the protection against manifestly 
abusive treatment or targeted discrimi-
nation on manifestly unjust grounds or 
denial of justice in any judicial or ad-
ministrative proceedings.  

The Indian Model BIT is based on a 
realistic approach. Reforming the inter-
national investment agreement regime 
is a gradual process, which must be 
done step by step taking each treaty 
and action into account. The Model is 
merely a first macro level step in the 
overhaul of the entire system.  

The new Model reflects the interna-
tional investment policy of the Govern-
ment and is expected to become the 
basis of all BIT negotiations involving 
India in the future. Mr. Sarkar ex-
pressed hope that the Model BIT would 
become a template document world-
wide for integrating sustainable devel-
opment concerns in the investment 
treaty system and will motivate other 

 



Page 22 ● South Bulletin ● Issue 96, 30 November 2016 

States to reform their investment treaty 
regimes. 

Mr. Sarkar concluded by proposing 
that the latest reforms in its BIT model, 
could create, in the view of the Indian 
government, a more stable investment 
regime and minimize the misuse of the 
ISDS mechanism.  

Mr. Noorman Effendi, Deputy Direc-
tor for Trade, Industry, Investment, 
and IPRs, Ministry of Foreign Affairs, 
Indonesia 

Mr. Effendi shared some of Indonesia’s 
views and experiences emerging from 
the review process of bilateral invest-
ment treaties (BITs) and international 
investment agreements (IIAs) in ac-
cordance with Indonesia’s national 
interests and current policy objectives. 

Since Indonesia started its BITs’ re-
view in 2013, the government has ex-
amined 64 BITs as well as 5 investment 
chapters under various free trade 
agreements. The review seeks to evalu-
ate the current IIAs and its impact on 
Indonesian national economy. To date, 
Indonesia decided to discontinue 20 
out of 64 BITs. This process will contin-
ue to develop gradually with careful 
consideration. 

Indonesia gave special attention to 
the ISDS clause. Indonesia faced the 
highest number of ISDS cases among 
ASEAN member states. The decision to 
undertake the review was particularly 
encouraged by a billion-dollar lawsuit 
by the UK-listed Churchill Mining and 
a frivolous claim arising from a bail-out 
following the collapse of a private bank 
(Rafat Ali Rizvi v. Indonesia).  

Mr. Effendi pointed out that most of 
these cases arose from toxic elements of 
the IIAs regime. For example, in the 
case of Rafat Ali Rizvi against Indone-
sia, the investor did not comply with 
the provision of Indonesian law with 
respect to admission of his investment. 
The dispute included questioning 
whether the investment made by Rafat 
Ali was “granted admission in accord-
ance with Indonesia’s Foreign Capital 
Investment 1967 or any law amending 
or replacing it”. Legally, it is very much 
related to the scope and definition of 
the investment, one of the toxic ele-
ments for review within the IIA re-
gime. That is why the IIAs’ reform 
seeks to clarify the definition of cov-
ered investments and to avoid vague 
and too broad definitions. Indonesia 

 
 

stressed that only direct investments 
that were granted admission in a pro-
cess administered by the national 
investment agency (BKPM) and un-
der a special legal form of foreign 
investment company are entitled to 
the protection of the BIT. The tribunal 
accepted Indonesia’s opinion and 
stated in the award that the claim-
ant’s investment was not granted 
admission in accordance with the 
“Foreign Capital Investment Law of 
Indonesia” as required by the BIT, 
and therefore did not fall within the 
scope of the treaty. 

The current imbalance of the IIAs’ 
regime and ISDS makes States vul-
nerable to legal action and potentially 
liable for huge compensations. It lim-
its the exercise of States’ sovereign 
rights. It clearly diminishes policy 
space, which is essential for govern-
ments to engineer the advancement 
of public interest. In contrast, inves-
tors are granted with a wide range of 
rights without clear obligations.  

In practice under the existing IIAs’ 
regime, many host States already give 
their consent to investors bringing 
any dispute to international arbitra-
tion without requiring further con-
sent from the host States (i.e. 
‘automatic  consent’ ) .   Such 
“automatic consent” should be modi-
fied, and a requirement for prior con-
sent should be included in every in-
vestment agreement. Indonesia con-
siders introducing such separate con-
sent requirement before an investor 
could bring a dispute to any interna-
tional arbitration. By including such 
prior consent requirement, any for-

eign investor who intends to sue the 
state under ICSID (International Centre 
for Settlement of Investment Disputes), 
UNCITRAL or any other arbitration 
rules would be required to first obtain 
the consent of the host State. 

Mr. Effendi considered this proposi-
tion as a fair adjustment, whereby in-
vestors may bring the case to interna-
tional arbitration if the investor and 
Host State have expressed their consent 
to settle the case through the arbitra-
tion. Thus, a special agreement to settle 
a dispute through international arbitra-
tion would be required on a case-by-
case basis.  

Article 25 of ICSID Convention pro-
vides several conditions for a dispute to 
be settled before the ICSID forum, in-
cluding “a written consent” to settle the 
dispute before the ICSID forum. In legal 
terms, the Convention requires 
“consent in writing to submit to the 
Centre”. But Article 25 does not further 
elaborate the specific form of written 
consent. Mr. Effendi argued that it is up 
to the governments to develop such 
“written consent” while adequately 
protecting their interests before the ar-
bitration proceedings in every invest-
ment agreement they enter into. 

Such an approach would be ex-
pected to cut down the number of ISDS 
claims and also promote settlement of 
cases through the domestic courts or 
alternative dispute resolution mecha-
nisms. This approach could include 
exhaustion of all available local and 
legal remedies prior to invoking inter-
national arbitration. Formulating a 
sound foreign investment policy re-
quires protecting national interests and 

Participants at the question time. 
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policy space within an open global in-
vestment climate. Host States should be 
able to develop better regulations and 
investment cooperation agreements 
that thoroughly cover all the issues of 
legal aspect of the investment such as 
provisions with respect to deliverable 
investments, events of default, termina-
tion clauses, compensation and reme-
dies, governing law and choice of dis-
pute resolution venue, among other 
aspects, including by reforming the 
broken IIAs’ system. 

Mr. Effendi concluded by stressing 
that the paramount objective of this 
process is to develop an approach to 
investment agreements that eliminate 
the current “toxic elements” of the 
IIAs’ regime and develop an acceptable 
dispute settlement model.  

Interactive discussion 

During the interactive discussion, par-
ticipants raised three important issues:   

The potential trade-off between host 
country policy space and providing 
certainty to investors.  One participant 
asked if "policy space", which all the 
presentations emphasized, could mean 
that investors are vulnerable to changes 
in policy approaches of their host coun-
tries.  

The reaction of "stakeholders", par-
ticularly investors and their own gov-
ernments, to the reform efforts. 

The continuing evolution of the IIA 
system, as reflected in multiple ongo-
ing negotiations, such as on the Region-
al Comprehensive Economic Partner-
ship (RCEP) in the Asia Pacific region. 
Having proposed their own alternative 

presented in the side event. Such an 
approach is essential in order to avoid 
adverse real effects on investment out-
comes, which are different from the 
threats and fear mongering that have 
accompanied developing country ef-
forts to reform the system.  Developing 
countries also have responsibilities to-
wards their indigenous private sector 
whose interests and long-term develop-
ment are often hurt by traditional in-
vestor protection models. 

Improved coordination and cooper-
ation among developing countries, in-
cluding convergence over basic princi-
ples on investor protection is timely, 
especially given that developing coun-
tries continue to engage in negotiations 
in fora where traditional investor pro-
tection approaches are proposed.   

Concluding remarks 

In closing the discussion, the moderator 
encouraged participants to continue the 
dialogue within and beyond the 
UNCTAD XIV in the collective search 
for policy practical measures and rec-
ommendations for reforming invest-
ment policies and treaty regime, as an 
important dimension of South-South 
economic cooperation.   
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models for providing investor protec-
tions, developing countries involved 
in these negotiations have to contend 
with traditional approaches to invest-
ment protection rules proposed by 
some other countries in these negoti-
ations. 

In responding to the issues raised, 
Minister Rob Davies Minister took 
the view that the trade-off between 
policy space and investor certainty 
could be an artificial construct since 
many genuine investors base their 
decisions on the prospect of actively 
participating in a domestic develop-
ment program, whose design and 
implementation depends in turn on 
the existence of policy space. Minister 
Davies cited the recent large invest-
ments South Africa garnered in its 
automobile sector development pro-
gram even after it had withdrawn 
from old-model investor protection 
agreements. Director Parola of Brazil 
emphasized that investment promo-
tion can be more effective than the 
traditional investor protection ap-
proach. This involves host State’s 
responsibilities to facilitate the legiti-
mate business activities of foreign 
investors. 

On the question of stakeholders’ 
reactions, some speakers noted the 
immense resistance from OECD 
member States and their diplomatic 
delegations to the process of innova-
tion and reforms being introduced by 
developing countries. Speakers em-
phasized the importance of undertak-
ing the reform process with extensive 
consultation and transparency - as 
had been done in the country cases 

Delegates arriving at the KICC, the venue of the UNCTAD XIV in Nairobi. 

https://www.southcentre.int/sc-indonesia-investment-side-event-to-unctad-xiv-20-july-2016/
https://www.southcentre.int/sc-indonesia-investment-side-event-to-unctad-xiv-20-july-2016/
https://www.southcentre.int/sc-indonesia-investment-side-event-to-unctad-xiv-20-july-2016/


Page 24 ● South Bulletin ● Issue 96, 30 November 2016 

culties to implement industrial policy 
due to impediments arising from inter-
national trade regimes; (3) challenges 
due to climate change and on the imple-
mentation of the Paris Agreement as 
rules on the implementation of the 
agreed outcome are yet to be written 
and to be negotiated; (4) on the health 
agenda, new challenges such as those 
posed by the crisis of antimicrobial re-
sistance; (5) challenges for sustainable 
development and how we will imple-
ment the Agenda 2030 and SDGs, call-
ing for special attention to the concerns 
of developing countries particularly the 
means of implementation which are 
necessary for the success of the agenda; 
(6) challenges for multilateralism with a 
greater emphasis on a universal agenda 
having commitments and obligations to 

be applied for all and greater pressure, 
from developed countries, being 
placed on developing countries to give 
up on differentiated and preferential 
treatment which have been longstand-
ing features of international trade and 
cooperation regimes. 

Finally, he called for attention to 
the rise of more exclusionary econom-
ic trade arrangements with potential 
emergence of new global norms with-
out participation of developing coun-
tries and the increasing lack in provid-
ing assistance to developing countries 
by donors either through official de-
velopment assistance or means of im-
plementation. 

Ambassador Shyam Saran, former 
Indian Foreign Secretary and currently 
Chairman of the Research and Infor-
mation System for Developing Coun-
tries (RIS), spoke on the drivers of In-
dian philosophy on development co-
operation that differentiate from tradi-
tional cooperation and lessons to be 
learned from the Indian case. He 
pointed out that unlike the ODA/
OECD’s or International Financial In-
stitutions (IFIs)’ approach to develop-
ment cooperation, which is based on a 
donor-client relationship, Indian de-
velopment cooperation see it more as 
a partnership. "It is a relationship be-
tween equal partners” in which priori-
ties are set by our partners based on 

By Adriano José Timossi  

I n commemoration of the 30th Anni-
versary of the adoption of the Decla-

ration on the Right to Development 
and held on the side-lines of the 32nd 
Session of the Human Rights Council, a 
Dialogue on South-South Cooperation 
was held in the UN in Geneva on 27 
June 2016. This Dialogue was aimed at 
increasing awareness among delega-
tions of UN Member States, experts, 
academia and civil society of the role of 
South-South Cooperation in advancing 
the Right to Development. A particular 
focus was given to the Indian experi-
ence with regards to development co-
operation as the event also marked the 
launch of a new book entitled India's 
Approach to Development Cooperation, 
edited by Sachin Chaturvedi and 
Anthea Mulakala. 

In his welcoming remarks, Mr. Vi-
cente Paolo Yu, Deputy Executive Di-
rector of the South Centre, said that the 
international outcomes agreed in 2015 
on climate change, sustainable devel-
opment goals and the Agenda 2030, 
trade, disaster risk reduction, financing 
for development are going to be imple-
mented in a world with a much greater 
level of uncertainty. 

Mr. Yu listed the challenges that 
developing countries face: (1) global 
economic and financial crises with 
worldwide impacts, in particular, in 
their efforts to implement the Right to 
Development; (2) difficulties to imple-
ment their development strategies 
ranging from technology access to diffi-

 

H.E. Shyam Saran, a former Indian Foreign Secretary and Chair of the Research and Information System for Devel-

oping Countries (RIS) delivering his keynote speech at the Dialogue on South-South Cooperation. 

 

India and South Centre hold South-South Co-
operation Dialogue in the UN, Geneva 
A Dialogue on South-South Cooperation in the context of the 
Right to Development discourse and the launch of a new book 
India's Approach to Development Cooperation were held on the 
side-lines of the 32nd Session of the Human Rights Council at the 
UN in Geneva on Monday, 27 June 2016 on the occasion of the 
commemorations of the 30th Anniversary of the adoption of the 
Declaration on the Right to Development.  

The event was jointly organized by the South Centre, the Perma-
nent Mission of India to the UN in Geneva, the Research and In-
formation System for Developing Countries (RIS) and the Asia 
Foundation. 
 
Below is a summary of the dialogue.  
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stage. He also spoke on the develop-
ment compact based on five main ele-
ments namely capacity building, 
grants, lines of credit, trade and invest-
ment, giving the example of India’s 
initiative at the WTO Ministerial in 
Hong Kong in 2005 in which India an-
nounced its decision to give Duty-Free 
Quota-Free (DFQF)  for Least Devel-
oped Countries.  Speaking on the is-
sues arising over the global discourse 
on North-South and South-South de-
velopment cooperation he stressed that 
OECD terms for development coopera-
tion cannot be simply implemented in 
South-South Cooperation. He said that 
convergence will only come if terms 
are acceptable for both. 

Two contributing authors of the 

book also spoke. Mr. Prabodh Saxena, 
Principal Secretary to the Government 
of Himachal Pradesh and former Sen-
ior Advisor at the Asian Development 
Bank, highlighted the importance of 
Lines of Credit (LOCs) which have 
played an important role in past dec-
ades and which today reaches already 
nearly 70 countries. More recently the 
EXIM Bank of India started to raise 
money in the international markets 
which is contributing to multiply the 
portfolio of the LOCs, he said. 

Mr. Taidong Zhou, Manager of the 
China-UK Partnership Programme on 
Knowledge for Development at the 
Development Research Centre of the 

State Council in China, compared Chi-
na’s and India’s experiences in devel-
opment cooperation which in his view 
have a more complementary rather 
than competitive role. While India’s 
focus over past decades is mainly in 
capacity building and the region, Chi-
na has greater focus on infrastructure 
and connectivity in the region and in 
Africa. 

Ms. Anita Amorim, Head of the 
Emerging and Special Partnerships 
Unit at ILO,  highlighted the experi-
ences of IBSA - India-Brazil-South Af-
rica (IBSA) Development Fo-
rum  which represents three major 
democracies of the developing 
world  that have undertaken valuable 
initiatives in development cooperation 
including with the ILO in the so-called 
trilateral cooperation format. In June 
2012, IBSA Ministers signed a joint 
declaration to reaffirm the India-Brazil
-South Africa (IBSA) commitment to 
South-South Cooperation and the De-
cent Work Agenda. Ms. Amorim also 
recalled the efforts by IBSA  in pro-
moting social protection guarantee 
schemes such as the Mahatma Gandhi 
Public Employment Guarantee 
Scheme in India and the Brazilian Bol-
sa Família. An IBSA conference on 
public employment was also held in 
New Delhi in March 2012. 

More recently in 2015, the IBSA 
Fund to fight hunger and poverty sup-
ported programmes in Haiti focusing 
on combating child labour and youth 
employment. The ILO expert said that 
the IBSA project in Haiti also has a 
component on recycling of residues 
which benefited from Indian transfer 
of technology on this field. As a 
longstanding organization supporting 
cooperation among developing coun-
tries, ILO will hold for the first time 
this year the South-South Academy 
with climate change, SDGs, child la-
bour, the social dimension and labour 
migration as key issues, Ms. Amorim 
said. 

Mr. Richard Kozul-Wright, Direc-
tor of the Division on Globalisation 
and Development Strategies at 
UNCTAD, said that South-South Co-
operation in the discourse of the de-
velopment agenda in the 70s was 
closely associated with the New Inter-
national Economic Order discourse 
which aimed at overcoming asymme-
tries and gaps inherited from the pre-
vious decades. UNCTAD played a 

their needs and challenges and how 
India, even with modest resources, 
could align itself to cooperate, he said. 
Capacity building has been a strong 
component with transfer of know-how 
through trainings and education pro-
grammes put at the centre of Indian’s 
development cooperation for decades. 

Ambassador Ajit Kumar of the Per-
manent Mission of India to the UN in 
Geneva welcomed the dialogue and the 
new book on India’s approach to devel-
opment cooperation, which is not so 
well known by the UN bodies. Ambas-
sador Kumar stressed that two key pil-
lars of Indian development cooperation 
are partnership for mutual benefit and 
prosperity and ownership by partners. 
Indian initiatives aim at  providing 
adequate and affordable technologies. 
He gave the example of ITEC – Indian 
Technical and Economic Cooperation 
which provides training programmes 
based on the sharing of Indians’ devel-
opment experiences and technology 
with partners with a focus on their own 
challenges and priorities. Ambassador 
Kumar stressed that South-South Co-
operation is an important component 
to support efforts to implement the 
Right to Development. However, it 
cannot be not be interpreted as a sub-
stitute to North-South cooperation 
based on the historical responsibilities 
of developed countries to development 
cooperation. 

The dialogue was moderated by Ms. 
Anthea Mulakala, Director of Interna-
tional Development Cooperation of the 
Asia Foundation and co-editor of the 
book India's Approach to Development 
Cooperation. Ms. Mulakala said that 
India has emerged as a key player in 
development cooperation not only be-
cause of the increasing volume and 
reach of its South-South Cooperation, 
but more so because of its leadership in 
development with a distinctly Southern 
development discourse and knowledge 
generation. The dialogue, she said, 
comes at a timely moment with the 
launch of the new book, being a valua-
ble contribution for the literature on 
South-South Cooperation. 

Mr. Sachin Chaturvedi, Director-
General of RIS and also co-editor of the 
book, highlighted that the development 
discourse based on growth during the 
60s and 70s were enriched with the 
adoption of the Declaration on the 
Right to Development in 1986 which 
put human development at the centre 

The book India's Approach to Development Co-

operation, edited by Sachin Chaturvedi and 

Anthea Mulakala. 
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central role in that discourse and in 
supporting developing countries in 
their calls for restructuring the interna-
tional division of labour, he said. In 
the early 80s however, development in 
the international economic relations 
discourse has changed. Development 
disappeared from the international 
economic discourse driven by market 
forces and with reduced role for the 
state, a dominant thinking which pre-
vailed in the last 20 to 25 years. Slow 
growth in advanced economies in this 
period impacted their engagement in 
the global economy and development 
cooperation, including in achieving 
longstanding commitments in ODA 
which are still to be accomplished. 

Mr. Kozul-Wright said that over 
past decades the productive economic 
agenda was replaced with greater fo-
cus on the social component in the 
development cooperation discourse. 
At the same time, there has been also 
fragmentation of the South in the past 
three decades or so which led to differ-
ent growth experiences now reflected 
in their initiatives in South-South Co-
operation with differentiated focus on 
human capital, services and infrastruc-
ture. He also said that developing 
countries’ growth in the 2000s led to 
the idea of decoupling from the histor-
ical dependence on the North, a 
growth that carried out its fragilities as 
cautioned by UNCTAD and which 
was based mainly on speculative capi-
tal. 

This period also saw an impressive 
rise of South-South Cooperation. De-
spite their development challenges 

Panellists from the right to the left: Dr. Youba Sokona (South Centre), Dr. Richard Kozul-Wright (UNCTAD), Ms. Anita 

Amorim (ILO), Mr. Vice Yu (South Centre), Ms. Anthea Mulakala (Asia Foundation), Mr. Sachin Chaturvedi (RIS), H.E. 

Ajit Kumar (India), Mr. Prabodh Saxena (India) and Mr. Taidong Zhou (China). 

 

and based on different principles from 
that of North-South cooperation, de-
veloping countries boosted an agenda 
of alternative ways of development 
cooperation focusing on sharing expe-
riences on issues abandoned in the 
past decades such as industrial policy. 
In recent history, new alternatives and 
more democratic structures were 
formed with the New Development 
Bank and the Asian Infrastructure In-
vestment Bank which are responses to 
discontent with the dominant struc-
tures of finance and development of 
the Washington based institutions. As 
a final remark, he mentioned also the 
role of policy space as very necessary 
for developing countries to reach in-
clusive development for their people 
and which must be a central element of 
the Right to Development. 

 Mr. Youba Sokona, Special Advisor 
on Sustainable Development of the 
South Centre, spoke on the linkages 
between climate change and South-
South Cooperation and the Right to 
Development. He called upon devel-
oping countries to be more at the front 
of the discourse. Developing countries 
must leave the position of working on 
the agenda set by others and instead 
taking a position in which they can set 
the agenda, he said, referring particu-
larly to the Paris Agreement and the 
SDGs, two important outcomes in 
which means of implementation will 
play a crucial role. Mr. Sokona also 
highlighted the good example of the 
African region with the recent decision 
to establish the African Energy Initia-
tive, a home-bred initiative which will 
support projects of energy in the conti-

nent and with focus on sectors such as 
small scale farming systems, an im-
portant element in development coop-
eration for the African continent.  He 
also made a strong call for a change in 
the nature of development cooperation 
giving strong focus to solidarity and 
concrete actions on the ground. 

In closing the Dialogue, Mr. Yu 
highlighted that the following “take 
aways” could be discerned from the 
presentations and the discussion that 
took place: 

1. A greater level of South-South 
learning, sharing, and information ex-
change is needed among developing 
countries in order to ensure that South-
South cooperation reflects and inno-
vates on the experiences of the South; 

2. South ownership with respect to 
South-South development cooperation 
must be at the foundation of such co-
operation; 

3. The development focus of South-
South cooperation establishes the key 
link to the Right to Development; and 

4. Given the diversity among devel-
oping countries, it is necessary that 
South-South development cooperation 
will be undertaken through a diversity 
of models and alternative approaches, 
making it important for policy space to 
be present to allow South-South coop-
eration for development to be innova-
tive and transformative. 

Adriano José Timossi is Senior Pro-
gramme Officer of the Global Govern-
ance for Development Programme 
(GGDP) of the South Centre.  


