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KEY POINTS  

 The concept ‘investment facilitation’ is broad and could 
cover a variety of approaches and suggestions made by 
countries and multilateral institutions. Conceptually, it 
covers a broad set of regulatory actions, institutional roles 
and administrative procedures that are usually closely in-
terlinked with policies and regulations that shape national 
developmental processes. 

 As proposed in different fora (reviewed by this brief), the 
‘investment facilitation’ concept covers principles of 
‘predictability and consistency’, ‘transparency’ of processes 
and engagement with stakeholders, including establishing 
a mechanism to provide ‘interested parties’ with an oppor-
tunity to comment on proposed new laws, regulations and 
policies or changes to existing ones prior to their imple-
mentation. 

 Emphasizing ‘predictability’ in the regulatory environ-
ment without recognizing the need for differentiated ap-
proaches in the regulatory processes among countries and 
the dynamism that may be required in the regulatory pro-
cess in order to attend to changes at the national, regional 
and global levels, could result in making such regulatory 
processes unable to respond to the regulatory needs posed 
by a highly globalized and dynamically changing econom-
ic context.  

 Embedding a deep transparency model, which includes 
an obligation of prior consultation with ‘interested parties’, 
under the umbrella of investment facilitation could ampli-
fy existing problematic aspects of investment treaties, espe-
cially those pertaining to the ability of private investors to 
influence domestic policy and regulatory processes, lead-
ing to a situation of ‘regulatory chill’ in some cases.  

 While the narrative on ‘investment facilitation’ draws 
links with mobilizing and channeling investment towards 
sustainable development, an ‘investment facilitation’ mod-
el that adversely affects regulatory and policy space would 
run counter to national efforts directed towards building 
linkages between FDI and sustainable development pro-
cesses. 

  The dominant experiences pertaining to ‘investment fa-
cilitation’ thus far rest in developing voluntary principles 
and guidance that leave their adoption and application to 
the discretion of national authorities. Cases where invest-
ment facilitation is imbedded in treaties focus on a ‘best 
endeavor’ approach and dynamically cater to the objectives 
of each.  

 In the way forward in the discussion of ‘investment facili-
tation’, it is important to focus on the implications of the 
means by which action on investment facilitation is to be 
taken with respect to policy and regulatory space. Such 
implications are likely to significantly vary depending on 
the scenario to be chosen. Multilateral convergence over 
voluntary guidelines that would be implemented as appro-
priate by developing countries, taking into account their 
national contexts in accordance with development, regula-
tory, and institutional priorities, would carry significantly 
different implications in comparison to negotiating and 
having ‘one-size-fits-all’ multilateral hard rules that would 
apply to both developing and developed countries across 
varying sectors. 

 Ensuring that investment facilitation efforts are appropri-
ate to and situated within the framework of a host state’s 
development policies and objectives are key elements to 
consider in pursuing more efforts in this area.  

Reflections on the Discussion of Investment Facilitation   
 

By Kinda Mohamadieh 
Senior Researcher, Global Governance for Development Programme (GGDP) 

 

INVESTMENT POLICY BRIEF   
No. 8 ●  March 2017  

 

This brief is part of the South Centre’s policy brief series focusing on international investment agreements and 
experiences of developing countries.  

While the reform process of international investment protection treaties is evolving, it is still at a nascent stage. 
Systemic reforms that would safeguard the sovereign right to regulate and balance the rights and responsibili-
ties of investors would require more concerted efforts on behalf of home and host states of investment in terms 
of reforming treaties and rethinking the system of dispute settlement. 

Experiences of developing countries reveal that without such systemic reforms, developing countries’ ability to 
use foreign direct investment for industrialization and development will be impaired.   

The policy brief series is intended as a tool to assist in further dialogue on needed reforms.  

*** The views contained in the policy brief are personal to the author and do not represent the institutional 
views of the South Centre or its Member States. 



ronment and investment promotion, the role of invest-
ment promotion agencies (IPA) and its performance and 
dialogue mechanisms, streamlining administrative proce-
dures, the cost-benefit of investment incentives, issues 
pertaining to the promotion of investment linkages, draw-
ing on international expertise, and information exchange 
networks in the area of investment.  

UNCTAD’s Investment and Enterprise Division has 
developed a more detailed approach to investment facili-
tation under the Investment Facilitation Action Menu3. 
UNCTAD assesses that there is a systemic gap in both 
national and international investment policies when it 
comes to ‘investment facilitation’. It points out that “[a]t 
the international level, in the overwhelming majority of 
the existing 3,300-plus international investment agree-
ments (IIAs), concrete facilitation actions are either absent 
or weak”4. UNCTAD defines ‘investment facilitation’ as 
encompassing transparent and predictable rules, efficient 
administrative procedures, efficient dispute prevention 
and resolution, effective stakeholder relations, and inves-
tor services to help deal with rules and procedures5. 
UNCTAD explicitly differentiates between investment 
promotion and facilitation. UNCTAD anchors promotion 
in actions of IPAs, image and marketing efforts, targeting 
of certain FDI projects, and providing incentives6. The 
UNCTAD Investment Facilitation Action Menu includes 
ten lines of action pertaining to transparency, regulatory 
process and policies, administrative procedures, relations 
with stakeholders, institutional framework, international 
cooperation and technical assistance (see detailed list of 
the ten lines of action in Annex 1)7.    

UNCTAD does not specify a manner in which to ad-
vance the efforts pertaining to ‘investment facilitation’. It 
points out that the action menu, as an international policy 
instrument, reflects flexibility and options to pick and 
choose from, adapt and adopt for national and interna-
tional policymaking8. At the same time, UNCTAD pro-
poses that “the package includes actions that countries 
can choose to implement unilaterally and options that can 
guide international collaboration or that can be incorpo-
rated in IIAs”9. 

The 2016 G20 ministerial meeting held in Shanghai, 
under China’s Presidency, had agreed a set of non-
binding Guiding Principles for Global Investment Policy-
making10. The Principles also refer to ‘investment facilita-
tion’, providing that “[p]olicies for investment promotion 
should, to maximize economic benefit, be effective and 
efficient, aimed at attracting and retaining investment, 
and matched by facilitation efforts that promote transpar-
ency and are conducive for investors to establish, conduct 
and expand their businesses”11.  

At a regional level, the Asia-Pacific Economic Coopera-
tion (APEC)12 had adopted an investment facilitation ac-
tion plan, under which “investment facilitation refers to 
actions taken by governments designed to attract foreign 
investment and maximize the effectiveness and efficiency 
of its administration through all stages of the investment 
cycle… Transparency, simplicity and predictability are 
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I. Introductory Points in regard to the Con-
cept of ‘Investment Facilitation’ 

‘Investment facilitation’ is a concept repeated in discus-
sions pertaining to investment policies and treaties, 
including those addressing the reform of investment 
treaties. The discussion on investment facilitation is 
taking place in various fora and contexts. Multilateral 
institutions such as UNCTAD, the OECD and the 
World Bank have been engaged in this discussion. In-
vestment facilitation has been on the agenda of the G20 
as well1. At the regional level, some country blocs, like 
the Asia-Pacific Economic Cooperation (APEC), have 
developed their Investment Facilitation Action Plan. 
Moreover, selected countries have chosen to address 
this issue bilaterally, such as through investment trea-
ties. For example, Brazil adopted the “Investment Co-
operation and Facilitation Model”. 

The term ‘investment facilitation’, as used in differ-
ent fora, remains broad and unspecific, which allows it 
to encompass a variety of approaches and suggestions 
made by countries and multilateral institutions. This 
fluidity in the concept could provide space for discuss-
ing different approaches and thus for nurturing dia-
logue in regard to the concept. However, the same con-
ceptual fluidity could lead to lack of clarity or confu-
sion, especially when participants are not on the same 
level playing field in the discussion. This would espe-
cially be the case where some proponents are actively 
developing the concept and related proposals while 
others are reacting or commenting on pre-elaborated 
proposals.   

While the term ‘facilitation’ holds an overall positive 
connotation, there may be multiple potential adverse 
implications for developing countries of the approaches 
and rules that could be developed in this area. Such 
implications are closely interlinked with the develop-
mental context and institutional and regulatory frame-
works existing in different countries.    

This note focuses on discussing the approaches to 
‘investment facilitation’ being developed at the multi-
lateral level and other fora and institutions. It specifical-
ly discusses issues pertaining to whether there would 
be an added value from developing hard multilateral 
rules in the area of ‘investment facilitation’, and the 
potential implications of such rules on policy and regu-
latory space.  

II. Overview: Delineating the Concept/Term 
of ‘Investment Facilitation’  

The term ‘investment facilitation’ has been considered 
to encompass a broad set of regulatory actions, institu-
tional roles and administrative procedures. Different 
institutions and fora have chosen to focus on different 
angles and approaches to the concept.  

For example, in its ‘Policy Framework for Invest-
ment’, the OECD includes under investment promotion 
and facilitation2 issues pertaining to the business envi-



The establishment of focal points21 or ‘ombudsmen’ in 
each Party and the creation of a Joint Committee22 repre-
sent the institutional core elements of the Brazilian model 
treaty, as they contribute to the fulfilment of the commit-
ments made and to the strengthening of dialogue between 
the Parties with regard to investments and appropriate 
assistance to investors. The Brazilian model also provides 
for the establishment of investment facilitation and coop-
eration agendas in areas that may improve the investment 
environment, which may vary depending on the possibili-
ties and challenges of the bilateral investment relation-
ship. According to a Brazilian official23, such agendas 
make of the Agreement a dynamic tool that facilitates the 
gradual evolution of specific commitments between the 
Parties. 

In the South African experience, the investment frame-
work includes sectoral programmes and investment facili-
tation as two core elements. This investment framework 
was developed after South Africa withdrew from its bilat-
eral investment agreements and adopted a revised nation-
al investment law as an alternative24. The sectoral pro-
grammes are part of South Africa’s industrial policy, 
which creates an environment that will attract investors in 
particular sectors. According to South African officials, 
identifying a package of development policies around 
sectoral programmes can be more effective in attracting 
investments than protections as provided by investment 
treaties25. South Africa coupled sectoral programmes with 
actions to facilitate the entry of targeted investors in the 
sectoral programmes and to facilitate investments in these 
sectors. A committee chaired by the President oversees 
the work of investment agency. It coordinates with legis-
lative bodies’ committees and sets targets for decision 
making.  

III. Reflections on Investment Facilitation, De-
velopment and Policy Space Concerns 

Given that the ‘investment facilitation’ concept, as devel-
oped and used in different fora, engages issues pertaining 
to regulatory, institutional, and administrative processes, 
it is closely interlinked with issues relating to the preser-
vation of the policy and regulatory space in developing 
countries that would be essential in driving the develop-
mental process.  

Commentary on selected elements encompassed under 
‘Investment Facilitation’ propositions 

The propositions pertaining to the ‘investment facilitation’ 
concept encompass principles of ‘predictability and con-
sistency’, ‘transparency’ of processes and engagement 
with stakeholders, including establishing a mechanism to 
provide interested parties with an opportunity to com-
ment on proposed new laws, regulations and policies or 
changes to existing ones prior to their implementation26. 
Stakeholders are considered to include the business com-
munity and investment stakeholders. Moreover, the 
‘investment facilitation’ narrative has sought to situate the 
concept within processes linked to sustainable develop-
ment and encouragement of FDI (See more details under 

Page 3 

Reflections on the Discussion of Investment Facilitation 

I NVES TM E NT POLICY BR I EF  

among its most important principles”13. APEC points 
out that the “[investment facilitation] initiatives were 
undertaken in recognition of the diversity that exists 
among APEC member economies, and they provide 
members with a broad range of policy choices suitable 
for different economic circumstances” (See Annex 2 for 
a list of actions included under the APEC investment 
facilitation action plan). 

‘Investment facilitation’ has also been linked to facili-
tating trade, specifically efforts under the WTO-led Aid 
for Trade Initiative and the recently adopted WTO 
Trade Facilitation Agreement14. Under this context, it is 
proposed that the Aid for Trade Initiative could be ex-
panded to cover investment, or the Trade Facilitation 
Agreement could be expanded to cover investment, 
turning it into an Investment and Trade Facilitation 
Agreement15. It is also proposed that a group of coun-
tries could launch a Sustainable Investment Facilitation 
Understanding focused on practical ways to encourage 
the flow of sustainable FDI to developing countries16.  

Representatives from the business community have 
received the discussion on ‘investment facilitation’ as a 
step towards refocusing the attention away from issues 
pertaining to investment treaty and dispute settlement 
reforms. A representative of the U.S. Council for Inter-
national Business had pointed out that the propositions 
pertaining to investment facilitation “eschews broad 
and controversial policy issues related to international 
investment” and represent an “out with politicized pol-
icy debates on Investor-State Dispute Settlement (ISDS) 
and in with practical recommendations to help govern-
ments attract more and better foreign investments …”17. 

Reflections from practices of selected developing coun-
tries 

In the context of presenting an alternative to the tradi-
tional international investment treaty model, Brazil 
developed a model treaty18 entitled “Investment Coop-
eration and Facilitation Model”. The model focuses on a 
‘best endeavor’ approach to investment facilitation that 
is in line with domestic laws. For example, it provides 
for provisions on ‘Exchange of information between 
Parties’ “whenever possible and relevant to reciprocal 
investments…”19. It also anchors transparency require-
ments in ‘best-endeavor’ language, whereby the provi-
sions require the administering of ‘measures that affect 
investment’ in a ‘reasonable, objective and impartial 
manner, in accordance with [Parties’] domestic law”20. 
It is also worth noting that the Brazilian model does not 
provide for a system of investor-state dispute settle-
ment, but sets in place a system of focal points and joint 
committees to prevent, manage and resolve disputes, 
and a mechanism of arbitration between the States as a 
last resort if other means do not work. This model fo-
cuses primarily on bilateral institutional cooperation in 
the form of joint committees and focal points that en-
gages with investors directly and seeks dynamic linkag-
es between investors and domestic sectoral policies.  
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Moreover, the investment facilitation narrative includes 
broad approaches to transparency and stakeholder in-
volvement. This encompasses publishing laws, regula-
tions, judicial decisions and administrative rulings; setting 
a centralized registry of laws and regulations and single 
window or special enquiry points; allowing investors to 
choose their form of establishment within legislative and 
legal frameworks; providing investors with clear and up-
to-date information and timely and relevant advice on 
changes in procedures, applicable standards, technical 
regulations and conformance requirements; providing 
advance notice of proposed changes to laws and regula-
tions; and making available screening guidelines and clear 
definitions of criteria for assessing investment proposals27. 
Besides, it includes proposals for setting a requirement 
that ‘interested parties’, including the business communi-
ty and investment stakeholders, be provided with an op-
portunity to comment on proposed new laws, regulations 
and policies or changes to existing ones prior to their im-
plementation.  

The category of ‘interested parties’ is an undefined 
open-ended category, which could include private entities 
beyond the investors directly concerned with a specific 
investment in a specific country. Given the significant 
capacities of private entities, including multinational cor-
porations, to organize lobbying strategies, such obliga-
tions of prior consultations could have an undue influence 
on national regulatory and legislative processes. It could 
skew the pressure on the regulatory and legislative pro-
cesses towards interests defined primarily by private prof-
it and away from the concerned public interest. It is worth 
noting that similar requirement was negotiated under the 
Trade Facilitation Agreement (TFA)28. This was a contest-
ed issue; many developing countries were not supportive 
of inserting such obligations under the TFA. The negotia-
tions ended with a ‘best endeavor’ provision29. It is also 
important to underline that the category of “laws and reg-
ulations of general application related to the movement, 
release, and clearance of goods, including goods in trans-
it” is more limited than the category of laws and regula-
tions related to investment. Thus, such transparency re-
quirement would potentially be more burdensome on the 
institutional capacities and regulatory processes of devel-
oping countries (See Box 1 for highlights from WTO nego-
tiations and jurisprudence). 

Setting an obligation on countries to guarantee the par-
ticipation of interested parties could potentially serve as 
another space for foreign investors to influence domestic 
policy making, besides their ability to challenge policy 
and regulatory steps through investor-State dispute settle-
ment (ISDS) mechanisms30. Investors already use the ISDS 
mechanism to bring cases or threaten by bringing costly 
cases in an attempt to prevent new legislation and other 
measures from being adopted or applied, thus effectuat-
ing a ‘chilling effect’ on the regulatory process31. Embed-
ding an intrusive transparency model that includes an 
obligation of prior consultation with ‘interested parties’ 
under the umbrella of investment facilitation would en-
hance existing problematic aspects of investment treaties 

section II). Each of these elements could be seen differ-
ently from the perspective of an investor or a State. 
Consequently, each of these elements could carry a dif-
ferent interface with policy and regulatory space. Ac-
cordingly, maintaining these principles as general 
guidelines that would be implemented nationally in 
accordance with domestic contexts would carry signifi-
cantly different implications in comparison to imbed-
ding these principles in hard rules that are implement-
ed in a one-size-fits-all approach.  

Predictability and consistency are emphasized in the 
narrative on investment facilitation. These two princi-
ples could be evaluated in multiple ways. For example, 
predictability and consistency could be required from 
the time of instituting a certain measure, whereby a 
consecutive change induced by new evidence, such as 
environmental or health assessments or exogenous cri-
sis such as a financial crisis, would be considered a re-
treat from maintaining ‘predictability and consistency’. 
Another approach could be evaluating the predictabil-
ity of one country’s measures based on the practices by 
other countries, irrespective of the domestic develop-
mental context, including institutional framework, 
within a country.  Understanding ‘predictability’ as the 
expectation that a certain country will follow the regu-
latory practice of other countries or follow international 
standards would impose a ‘one-size-fits-all’ approach 
that carries tensions with developmental considera-
tions. Indeed, there is concern about the potential bur-
den on developing countries when rules that require 
converging to a practice considered ‘best practice’ at 
the international level are imposed.  

In developing countries, where regulatory frame-
works and institutions are still in the process of evolv-
ing, and as the government’s capacity to regulate and 
the economy and society change, such requirements 
would put strong constraints on the right of the State to 
regulate. Overall, this approach would contradict the 
nature of regulations, which are supposed to evolve 
with the changing local, national, and global contexts. 
On the other hand, limiting the requirement of con-
sistency to the application of investment regulations 
across relevant institutions, which is the approach 
adopted under the UNCTAD Action Menu, could be 
less intrusive on policy space if it does not require con-
sistency over an unlimited timeframe. Such require-
ment of consistency would focus on consistency in the 
application of certain measures among institutions of a 
similar and relevant mandate. Thus, emphasizing 
‘predictability’ in the regulatory environment without 
recognizing the differentiated approaches in the regula-
tory process among countries and the dynamic changes 
required in the regulatory process in order to attend to 
changes at the national, regional and global levels, such 
as an unexpected financial crisis or arising climate ac-
tion, would be detached from the regulatory needs 
posed by a highly globalized and dynamically chang-
ing global economic context.  



Page 5 

Reflections on the Discussion of Investment Facilitation 

I NVES TM E NT POLICY BR I EF  

Box 1. Highlights from WTO negotiations and jurisprudence  

A discussion on transparency-focused rules has been undertaken as part of the negotiations on domestic regulations un-
der Article VI.4 of the WTO General Agreement on Trade in Services (GATS) (See the draft transparency elements that 
were included under the 2011 draft domestic regulation text in Annex 3). These elements required publishing promptly, 
through printed or electronic means, all measures of general application relating to licensing requirements and proce-
dures, qualification requirements and procedures, and technical standards; maintaining or establishing appropriate 
mechanisms for responding to enquiries from any service suppliers regarding any measures relating to licensing require-
ments and procedures, qualification requirements and procedures, and technical standards; and publishing in advance 
any measures of general application in relation to matters falling within the scope of these disciplines, and providing 
reasonable opportunities for service suppliers and other interested parties to comment, and to address in writing sub-
stantive issues raised in the comments. While some elements were agreed ad referendum after extensive negotiations 
others have not been agreed (See Annex 3). Overall, the negotiations on domestic regulations have not advanced since 
2011.  

Concerns raised by developing countries and experts32 studying these proposed rules pertained to the extensive poten-
tial implications of the publishing requirements, especially because the obligations cover the range of existing regula-
tions and not just proposed ones. In addition, concerns were raised about the ability of the regulatory systems existing in 
developing countries to comply with the proposed transparency disciplines, especially when applying to various levels 
of government. Moreover, concerns included the ‘chilling effect’ that could potentially result from mandatory comment 
opportunities open for service suppliers, especially if the authorities are exposed to campaigns by the organized lobbies 
of big services industries. For example, emergency economic laws enabling the executive to issue economic decrees in 
case of emergency or economic crisis, or government takeover of pension systems in case of a crisis without enabling 
input and giving responses to input from foreign pension providers, could fall in conflict with the ‘prior comment’ re-
quirement. Such measures were taken by governments in response to economic crisis they faced.  

Furthermore, it is worth noting that issues pertaining to publishing laws and regulations and related transparency ele-
ments have been addressed by WTO panels and appellate body, which have found Members in violation of their obliga-
tions under ‘transparency’ rules in several cases. In these cases, the WTO dispute settlement bodies dealt with the mean-
ing of the term ‘promptly’ publish, the manner in which a government have published information so as to enable gov-
ernments and traders to become acquainted, and whether an act of administration could be considered reasonable (See 
Annex 4 for examples of WTO jurisprudence tackling Article X GATT on ‘Publication and Administration of Trade Reg-
ulations’). 

requires that host countries treat foreign investors no less 
favorably than domestic investors37. This is among a range 
of other prohibitions on governmental action needed to 
achieve a positive spill-over from FDI and limit negative 
impacts, including prohibitions on performance require-
ments, capital controls, among other restrictions on regu-
latory action38.  

Thus, an ‘investment facilitation’ model that is intru-
sive on regulatory and policy space would run counter to 
efforts directed towards building linkages between FDI 
and sustainable development processes. Moreover, invest-
ment facilitation interventions that are not associated with 
reform to the content of the existing investment protection 
treaties and investor-state dispute settlement mechanism 
would be futile in terms of spilling positively onto the 
sustainable development front.  

Practical ways to encourage the flow of FDI require 
efforts aiming at achieving sustained growth in domestic 
markets and productivity capacities, and enhancing link-
ages with regional markets. Indeed, a study published by 
the World Bank points out that “business opportunities—
as represented by the size and growth potential of mar-
kets—are by far the most powerful determinants of 
FDI”39. It specifies that “for developing and transition 
economies, perhaps more important than market size is 
market potential growth”. This requires policies specific 

in regard to investor-State relations and investor’s con-
duct.  

Overall, the narrative on ‘investment facilitation’ 
seeks to link the concept to efforts in support of mobiliz-
ing and channeling investment towards sustainable de-
velopment, including building of productive capacities 
and critical infrastructure33. Building such linkages be-
tween foreign direct investment (FDI) and sustainable 
development processes is not a ‘laissez faire’ endeavor, 
but requires active policy interventions by govern-
ments. Akyüz points out that a hands-off approach to 
FDI, as to any other form of capital, can lead to more 
harm than good34. FDI policy should be embedded in a 
country’s overall industrial strategy in order to ensure 
that it contributes positively to economic dynamism of 
host countries35. Moreover, Akyuz notes that the experi-
ence with investment treaties strongly suggests that 
policy interventions that would be necessary to contain 
adverse effects of FDI on stability, balance of payments, 
capital accumulation and industrial development and to 
activate its potential benefits, have been increasingly 
circumscribed through rules imbedded in international 
investment treaties36. For example, action in support of 
infant-industry and domestic firms with the aim of ena-
bling them to compete with foreign affiliates or success-
fully link up to global chains is restricted under the 
‘national treatment’ clause of investment treaties, which 
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to reserve governments’ policy space to regulate41.  The 
investment promotion and facilitation model under con-
sideration in this discussion included elements of cooper-
ation between investment promotion agencies, transpar-
ency and exchange of information, facilitation of adminis-
trative processes,  compliance provisions linked to treaty 
benefits, and dispute-prevention mechanisms, including 
contact points42. 

IV. The Way Forward: Crucial Issues for Con-
sideration 

In the way forward in discussing ‘investment facilitation’, 
it is important to delineate the potential implications of 
various means by which action in this regard could be 
taken. Indeed, the implications on policy and regulatory 
space would significantly vary depending on the scenario 
chosen for the way forward. A scenario where multilateral 
dialogue seeks convergence over voluntary guidelines 
that would be implemented in national contexts in accord-
ance with development, regulatory, and institutional con-
texts would carry significantly different implications in 
comparison to a ‘one-size-fits-all’ multilaterally binding 
hard rules established to apply to both developing and 
developed countries across varying sectors. Indeed, turn-
ing non-binding principles into binding rules and com-
mitments could become too intrusive on policy and regu-
latory space.  

In this discussion, it is crucial to underline that regula-
tions related to investment are a very broad category of 
measures that is closely intertwined with the development 
levels of a country as well as the sector concerned. Moreo-
ver, the difference in institutional capacities is a major 
determinant of the way countries design and implement 
regulations. Accordingly, addressing such a broad catego-
ry of regulations through rules that are designed on the 
multilateral level to fit various countries and sectors, 
across the board, under a ‘one-size-fits-all’ approach 
would be intrusive on regulatory space. 

Considering the diversity of the regulations related to 
investment, and which are imbedded in a country’s devel-
opment levels, focusing on prioritizing efficiency, predict-
ability and consistency from an investor perspective and 
minimizing costs of the investor could imply shrinking 
the regulatory space that countries require in order to take 
into account developmental elements, including social, 
economic, and environmental and sustainability implica-
tions.  

While ‘investment facilitation’ requires progress to-
wards better linkages between investment flows and de-
velopment and industrialization objectives, the answer to 
such objectives does not lie in hard rules that establish 
additional pressures on policy and regulatory space. Dia-
logue and exchange at the multilateral level, with the aim 
of clarifying the concept and enhancing exchange of expe-
riences among countries could feed more effectively into 
national processes, and where appropriate regional level 
processes, in order to boost institutional and policy mak-
ing frameworks. Consequently, it is not advisable to pro-

to nurture domestic private sector and avoid its crowd-
ing out. Moreover, attaining FDI that services develop-
ment and industrialization requires dynamic and selec-
tive policies by governments, providing incentives 
where spillovers into the domestic markets are possi-
ble. Such spillovers require active interventions by gov-
ernments to encourage employment of local people, 
training, local procurement, domestic content and links 
with local firms40.    

Reflections from country practices  

It is evident from the approaches of various institutions 
and countries, as demonstrated under Section II, that 
the majority of the national approaches to investment 
facilitation underline the importance of recognizing the 
diversity in implementing investment facilitation 
measures and the need for a broad range of policy 
choices suitable for different economic circumstances. 
While UNCTAD points to a systemic gap (see more 
details on this assessed gap under section II) evidenced 
by the absence or weakness of facilitation provisions in 
investment agreements, one could propose that this 
absence is possibly a reflection of States’ choice not to 
anchor investment facilitation action in hard rules un-
der international treaties, and to take a more nuanced 
approach attentive to the differences across institution-
al and regulatory frameworks among various coun-
tries.  

The dominant experiences pertaining to ‘investment 
facilitation’ thus far rest in developing voluntary prin-
ciples and guiding action menus that leave the choice 
of adoption and implementation of such principles and 
guidelines to national authorities. Moreover, country 
experiences like that of Brazil and South Africa show 
that investment facilitation efforts are rooted in sector 
specific actions. Thus, a general cross-cutting approach 
to organizing investment facilitation processes at a 
multilateral level could fall in tension with the dynamic 
selected approaches required for an effective invest-
ment facilitation intervention.  

Moreover, cases where investment facilitation is im-
bedded in agreements, such as the Brazilian 
“Investment Cooperation and Facilitation Model”, fo-
cus on a ‘best endeavor’ approach that leaves discretion 
to the parties (See also Annex 5 for examples of invest-
ment facilitation elements included in existing invest-
ment agreements). Moreover, the Brazilian model trea-
ty recognizes that the bilateral agreement will dynami-
cally cater to the objectives of each party and will grad-
ually evolve specific commitments between the Parties. 
Such dynamic context that attends to the specifics of 
each Party is not possible under an agreement of multi-
lateral hard rules.    

Taking these policy space and regulatory issues into 
consideration, in one international forum for develop-
ing countries’ investment negotiators, participants not-
ed that provisions on investment promotion and facili-
tation should be non-binding in nature and be drafted 
using “best-endeavor” language when possible in order 
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ceed towards a rule-making process on ‘investment 
facilitation’, such as at the World Trade Organization. 
Multilateral discussions on ‘investment facilitation’ in 
other fora ought to preserve a flexible approach that 
guards the ability of countries to adapt proposed ac-
tions in accordance with national development frame-
works and needs. This is a highly crucial element in the 
way forward. 

It is crucial that the way forward in investment-
related policy making focuses on the nature of needed 
reforms that will help reshape investment law and poli-
cy to be more conducive to and supportive of develop-
ment and industrialization prospects in developing 
countries. These reforms should help establish condi-
tions where FDI could provide a stable source of sup-
port to industrialization and development, including 
through supplementing domestic resources, enhancing 
productive capacity, and supporting technological pro-
gress and industrial upgrading. Ensuring an appropri-
ate balance between the rights and obligations of inves-
tors, safeguarding the right to regulate, and ensuring 
that investment promotion and facilitation efforts are 
appropriate to and situated within the framework of a 
host state’s development policies and objectives are 
elements that form key aspects of such needed reforms. 

 

ANNEXES 

 

Annex 1: Ten lines of action included in 
UNCTAD Investment Facilitation Action 
Menu43   

1. Promoting accessibility and transparency in invest-
ment policies, regulations and procedures relevant to 
investors;  

2. Enhancing predictability and consistency in the ap-
plication of investment policies;  

3. Improving the efficiency of investment administra-
tive procedures;  

4. Building relationships with stakeholders;  

5. Designating a lead agency, focal point or investment 
facilitator;  

6. Establishing monitoring and review mechanisms for 
investment facilitation;  

7. Enhancing international cooperation on investment 
facilitation;  

8. Strengthening investment facilitation efforts in devel-
oping-country partners, through support and technical 
assistance;  

9. Enhancing investment policy and proactive invest-
ment attraction in developing country partners;  

10. Enhancing international cooperation for investment 
promotion for development, including through provi-

sions in IIAs. 

 

Annex 2: APEC Investment Facilitation Action 
Plan  

1. Promote accessibility and transparency in the formula-
tion and administration of investment-related policies 

 Publish laws, regulations, judicial decisions and admin-
istrative rulings of general application, including revisions 
and up-dates 

 Adopt centralised registry of laws and regulations and 
make this available electronically 

 Establish a single window or special enquiry point for 
all enquiries concerning investment policies and applica-
tions to invest 

 Make available all investment-related regulations in 
clear simple language, preferably in languages commonly 
used by business 

 Following establishment of an Investment Promotion 
Agency (IPA), or similar body, and make its existence 
widely known 

 Make available to investors all rules and other infor-
mation relating to investment promotion and incentive 
schemes 

 Allow investors to choose their form of establishment 
within legislative and legal frameworks 

 Ensure transparency and clarity in investment- related 
laws 

 Improve upon the APEC-wide website (e- portal) to re-
placing the hard copy publication of the APEC Investment 
Guidebook (IEG) 

 Encourage on-line enquiries and on-line information on 
all foreign investment issues 

 Maintain a mechanism to provide timely and relevant 
advice of changes in procedures, applicable standards, 
technical regulations and conformance requirements 

 To the extent possible, provide advance notice of pro-
posed changes to laws and regulations and provide an 
opportunity for public comment 

 Explore the possibility of using the international bench-
marks on a voluntary basis as a reference point for peer 
dialogue and measuring progress 

2. Enhance stability of investment environments, securi-
ty of property and protection of investments 

 Establish timely, secure and effective systems of owner-
ship registration and / or property use rights for land and 
other forms of property 

 Create and maintain an effective register of public or 
state owned property. 

 Ensure costs associated with land transactions are kept 
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tions within defined time limits to speed up processing 
times, where appropriate 

 Ensure the issuing of licences, permits and concessions is 
done at least cost to the investor 

 Simplify the process for connecting to essential services 
infrastructure 

 Implement strategies to improve administrative perfor-
mance at lower levels of government 

 Facilitate availability of high standard business services 
supporting investment 

5. Build constructive stakeholder relationships 

 To the extent possible, establish a mechanism to provide 
interested parties (including business community) with 
opportunity to comment on proposed new laws, regula-
tions and policies or changes to existing ones prior to their 
implementation 

 Continue to share APEC member economies’ experienc-
es of successful stakeholder consultative mechanisms 

 Promote the role of policy advocacy within IPAs as a 
means of addressing the specific investment problems 
raised by investors including those faced by SMEs 

 Continue to share APEC member economies’ experienc-
es of successful public private dialogue to take advantage 
of the information on successes and problems encoun-
tered by established investors 

 Promote backward investment linkages between busi-
nesses, especially between foreign affiliates and local en-
terprises including through the promotion of industry 
clusters 

 Encourage high standards of corporate governance 
through cooperation aimed at promoting international 
concepts and principles for business conduct, such as 
APEC’s programs on corporate governance and anti-
corruption. 

 Examine and share APEC member economies’ experi-
ence with responsible business conduct instruments 

6. Utilize new technology to improve investment envi-
ronments 

 Promote the introduction and use of new technologies 
aimed at making the investment process simpler and fast-
er 

 Maintain adequate and effective protection of technolo-
gy and related intellectual property rights 

 Where possible, give effect to international norms for 
property protection 

7. Establish monitoring and review mechanisms for in-
vestment policies 

 Conduct periodic reviews of investment procedures en-
suring they are simple, transparent and at lowest possible 
cost 

8. Enhance international cooperation 

to a minimum including by fostering competition 

 Foster the dissemination of accurate market reputa-
tion information including creditworthiness and relia-
bility 

 Explore the possibility of using the World Bank Doing 
Business indicator “Enforcing Contracts” as the basis for 
peer dialogue and benchmarking and measuring pro-
gress across APEC 

 Encourage or establish effective formal mechanisms 
for resolving disputes between investors and host au-
thorities and for enforcing solutions, such as judicial, 
arbitral or administrative tribunals or procedures 

 Encourage and facilitate the use of arbitration and 
other means of alternative dispute resolution for the 
settlement of international commercial disputes be-
tween private parties 

 Facilitate commercial dispute resolution for foreign 
investors by providing reasonable cost complaint-
handling facilities, such as complaint service centres, 
and effective problem-solving mechanisms 

 Take steps to accede to an arbitral convention 

3. Enhance predictability and consistency in invest-
ment-related policies 

 Increase use of legislative simplification and restate-
ment of laws to enhance clarity and identify and elimi-
nate inconsistency 

 Provide equal treatment for all investors in the opera-
tion and application of domestic laws and principles on 
investment 

 Reduce the scope for discriminatory bureaucratic dis-
cretion in interpreting investment-related regulations 

 Maintain clear demarcation of agency responsibilities 
where an economy has more than one agency screening 
or authorising investment proposals or where an agen-
cy has regulatory and commercial functions 

 Establish and disseminate widely clear definitions of 
criteria for the assessment of investment proposals 

 Establish accessible and effective administrative deci-
sion appeal mechanisms including where appropriate 
impartial “fast- track” review procedures 

4. Improve the efficiency and effectiveness of invest-
ment procedures 

 Simplify and streamline application and, registration, 
licensing and taxation procedures and establish a one-
stop authority, where appropriate, for the lodgement of 
papers 

 Simplify and reduce the number of forms relating to 
foreign investment and encourage electronic lodgement 

 Shorten the processing time and procedures for in-
vestment applications. 

 Promote use of “silence is consent” rules or no objec-
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 To the best extent possible, accede to, or observe, mul-
tilateral and/or regional investment promotion and 
facilitation conventions 

 Make use, where appropriate, of international and 
regional initiatives aimed at building investment facili-
tation and promotion expertise, such as those offered 
by the World Bank, UNCTAD and OECD 

 Ensure measures exist to ensure effective compliance 
with commitments under international investment 
agreements 

 Review existing international agreements and treaties 
to ensure their provisions continue to create a more 
attractive environment for investment 

 

Annex 3: Transparency elements under the 
2011 draft domestic regulation negotiations 
at the WTO 

Full text of the articles as they appeared in the draft text 
of 2011, which was based on the draft text of 2009:  

Extract from draft domestic regulations text annexed 
to the report of the Chairman of negotiations on trade 
in services (TN/S/36, 21 April 2011) 

CHAIR'S MARCH 2009 TEXT 

IV.  TRANSPARENCY 

13.  Each Member shall publish promptly, through 
printed or electronic means, measures of general appli-
cation relating to licensing requirements and proce-
dures, qualification requirements and procedures, and 
technical standards, as well as detailed information 
regarding these measures. This information shall in-
clude, inter alia: 

(a)  whether any authorization, including application 
and/or renewal where applicable, is required for the 
supply of services; 

(b)  the official titles, addresses and contact information 
of relevant competent authorities; 

(c)  applicable licensing requirements and criteria, 
terms and conditions of licences, and licensing proce-
dures and fees; 

(d)  applicable qualification requirements, criteria and 
procedures for verification and assessment of qualifica-
tions including fees; 

(e)  applicable technical standards; 

(f)  procedures relating to appeals or reviews of appli-
cations; 

(g)  monitoring, compliance or enforcement procedures 
including notification procedures for non-compliance; 

(h)  where applicable, how public involvement in the 
licensing process, such as hearings and opportunity for 
comment, is provided for; 

(i)  exceptions, derogations or changes to measures relat-
ing to licensing requirements and procedures, qualifica-
tion requirements and procedures, and technical stand-
ards; and 

(j)  the normal timeframe for processing of an application. 

Where publication is not practicable, such information 
shall be made otherwise publicly available. 

AGREEMENT REACHED ON AN AD REFEREN-
DUM BASIS 

13.  Each Member shall publish promptly, through printed 
or electronic means, all measures of general application 
relating to licensing requirements and procedures, qualifi-
cation requirements and procedures, and technical stand-
ards. This shall include the following information, where 
it exists, inter alia: 

(k)  requirements for authorization, requirements for peri-
odic renewal of such authorization, and generally applica-
ble terms and conditions of such authorization; 

(l)  the official titles, addresses and contact information of 
relevant competent authorities; 

(m)  applicable licensing requirements and procedures 
(including requirements, criteria and procedures for ap-
plication and/or renewal, and applicable fees); 

(n)  applicable qualification requirements and procedures 
(including requirements, criteria and procedures for ap-
plication and/or renewal, and applicable fees); 

(o)  applicable technical standards; 

(p)  applicable procedures relating to appeals or reviews 
of decisions concerning applications for licenses and for 
the verification and assessment of qualifications; 

(q)  applicable procedures for monitoring or enforcement 
of the terms and conditions of licenses and for the verifi-
cation and assessment of qualifications; 

(r)  where applicable, opportunity and associated proce-
dures for public involvement such as through hearings 
and opportunity for comment; 

(s)  established timeframe for processing of an application. 

Where publication is not practicable, such information 
shall be made otherwise publicly available, and shall be 
provided to service suppliers upon request. Nothing in 
this paragraph shall be construed as requiring a Member 
to adopt or maintain any measure not otherwise required 
by these disciplines. 

CHAIR'S MARCH 2009 TEXT 

14.  Each Member shall maintain or establish appropriate 
mechanisms for responding to enquiries from any service 
suppliers regarding any measures relating to licensing 
requirements and procedures, qualification requirements 
and procedures, and technical standards. Such enquiries 
may be addressed through the enquiry and contact points 
established under Articles III and IV of the GATS or any 
other mechanisms as appropriate. 
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should have either published the information related to 
the Central Bank average-price surveys of cigarettes or, 
alternatively, publish[ed] its decision to not conduct these 
surveys and to resort to an alternative method, in such a 
manner as to enable governments and traders to become 
acquainted with the method it would use in order to de-
termine the tax base for the Selective Consumption Tax on 
cigarettes.” 

 In Thailand — Cigarettes (Philippines)46, the panel 
addressed the terms “shall be published”. It considered a 
claim regarding failure to publish the methodology for 
determining MRSPs (an element of the tax rate for ciga-
rettes). The Panel rejected Thailand’s argument that listing 
eight elements of the MRSP in each published MRSP no-
tice constituted compliance with Article X:1, finding: “The 
listing of the components consisting of the MRSP would 
not enable importers to become acquainted with the de-
tailed rules pertaining to the general methodology within 
the meaning of Article X:1. We are of the view that for 
importers to become acquainted with the methodology for 
determining the MRSP, it is important for them to become 
familiar with, for instance, how the information they pro-
vide is processed. Also, they need to be informed on how 
Thai Excise determines the marketing costs where the in-
formation provided by importers is not accepted.” 

 In China - Raw Materials47, the panel addressed the 
term “promptly” under Article X.1 GATT. The Panel was 
of the opinion that by failing to publish promptly its deci-
sion not to authorize an export quota for zinc in such 
manner as to enable governments and traders to become 
acquainted with it, China had violated Article X:1 of the 
GATT 1994. 

 In United States — Certain Country of Origin Label-
ling (US – COOL)48 the panel addressed the term 
“reasonable” and noted that: “whether an act of admin-
istration can be considered reasonable within the meaning 
of Article X:3(a) entails a consideration of factual circum-
stances specific to each case. This is confirmed by previ-
ous disputes where the requirement of reasonable admin-
istration was understood as requiring the examination of 
the features of the administrative act at issue in the light 
of its objective, cause or the rationale behind it”. 

 

Annex 5: Examples from investment facilita-
tion elements included under existing BITs  

The following are examples of investment facilitation 
clauses, focused on transparency by States, included in 
existing investment agreements. The provisions of these 
agreements were mapped by UNCTAD (Source of data: 
http://investmentpolicyhub.unctad.org/IIA/
mappedContent). 
 
According to UNCTAD, these provisions were found in 
295 treaties out of 1958 agreements mapped by the 
UNCTAD programme. Following are a few examples: 
 
1. Agreement between Australian and Lithuania 

AGREEMENT REACHED ON AN AD REFEREN-
DUM BASIS 

Same as above. 

CHAIR'S MARCH 2009 TEXT 

15.  Each Member shall endeavour to ensure that any 
measures of general application it proposes to adopt in 
relation to matters falling within the scope of these dis-
ciplines are published in advance. Each Member 
should endeavour to provide reasonable opportunities 
for service suppliers to comment on such proposed 
measures. Each Member should also endeavour to ad-
dress collectively in writing substantive issues raised in 
comments received from service suppliers with respect 
to the proposed measures. 

SINGLE ALTERNATIVE 

15.  Each Member shall endeavour to publish in ad-
vance any [measures] [regulations] of general applica-
tion it proposes to adopt in relation to matters falling 
within the scope of these disciplines. Each Member 
[should endeavour to] [shall to the extent practicable] 
provide reasonable opportunities for service suppliers 
[and other interested parties] to comment on such pro-
posed [measures][regulations] [prior to their entry into 
force]. [Each Member should also endeavour to address 
collectively in writing substantive issues raised in com-
ments received from service suppliers [and other inter-
ested parties] with respect to the proposed [measures]
[regulations].] 

 

Annex 4: Examples of WTO jurisprudence 
tackling Article X GATT on ‘Publication and 
Administration of Trade Regulations’ 

 
Source: WTO Analytical Index 
https://www.wto.org/english/res_e/booksp_e/analy
tic_index_e/analytic_index_e.htm  

 

 In EC — IT Products44, the panel addressed the term 
“promptly”. The Panel’s opinion was that: “the mean-
ing of prompt is not an absolute concept, i.e. a pre-set 
period of time applicable in all cases. Rather, an assess-
ment of whether a measure has been published 
‘promptly’, that is ‘quickly’ and ‘without undue delay’, 
necessarily requires a case-by-case assessment. Accord-
ingly, we will look at the time span between the mo-
ment the CNEN amendments were ‘made effective’ 
and the time they were ‘published’, and assess whether 
this is prompt in light of the facts of the case.” The Pan-
el then found that in the circumstances of the case and 
in light of the nature of the measures at issue, publica-
tion in the EU Official Journal eight months later than 
the measure was made effective was not “prompt”. 

 In Dominican Republic — Import and Sale of Ciga-
rettes45, the panel addressed the terms “shall be pub-
lished”. The Panel’s opinion was that: “[U]nder 
its Article X:1 obligations, the Dominican Republic 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_04_e.htm#article10A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_04_e.htm#article10A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_04_e.htm#article10A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_04_e.htm#article10A1
http://investmentpolicyhub.unctad.org/IIA/mappedContent
http://investmentpolicyhub.unctad.org/IIA/mappedContent
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/analytic_index_e.htm
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/analytic_index_e.htm
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_04_e.htm#article10A1
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(entered into force in 2002)  

Article 6:  

“Each Party shall, with a view to promoting the under-
standing of its laws that pertain to or affect investments 
or associated activities in its territory by investors of 
the other Party, make such laws public and readily ac-
cessible”. 

2. Agreement between Canada and Barbados for re-
ciprocal promotion and protection of investments 
(entered into force in 1997) 

Article XVI(2):  

“…2. Each Contracting Party shall, to the extent practi-
cable, ensure that its laws, regulations, procedures, and 
administrative rulings of general application respecting 
any matter covered by this Agreement are promptly 
published or otherwise made available in such a man-
ner as to enable interested persons and the other Con-
tracting Party to become acquainted with them”. 

3. Agreement between Bolivia and the US (entered 
into force in 2001, terminated in 2012) 

Article II (5)  

“Each Party shall ensure that its laws, regulations, ad-
ministrative practices and procedures of general appli-
cation, and adjudicatory decisions, that pertain to or 
affect covered investments are promptly published or 
otherwise made publicly available”. 

4. Agreement between Brazil and Malawi (signed in 
2015 - not yet in force) 

Article 11 Transparency  

“1. In line with the principles of this Agreement, each 
Party shall ensure that all measures that affect invest-
ment are administered in a reasonable, objective and 
impartial manner, in accordance with its legal system.  

2. Each Party shall ensure that its laws and regulations 
related to any matter covered by this Agreement, in 
particular regarding qualification, licensing and certifi-
cation, are published without delay and, when possi-
ble, in electronic format.  

3. Each Party shall endeavor to allow reasonable oppor-
tunity to those interested stakeholders in the private 
sector and civil society in expressing their opinions on 
the proposed measures.  

4. The Parties shall give due publicity of this Agree-
ment to their respective public and private financial 
agents, responsible for the technical evaluation of risks 
and the approval of loans, credits, guarantees and relat-
ed insurances for investment of the territory of the oth-
er Party”. 

5. Agreement between China and Turkey (entered 
into force in 1994) 

Article II.4:  

“Each Contracting Party shall make public all laws, 

regulations and rules that pertain to or affect invest-
ments”. 

6. Agreement between Finland and Guatemala (entered 
into force in 2005) 

Article 15  

“1. Each Contracting Party shall promptly publish, or oth-
erwise make publicly available, its laws, regulations, pro-
cedures and administrative rulings and judicial decisions 
of general application as well as international agreements 
which may affect the investments of investors of the other 
Contracting Party in the territory of the former Contract-
ing Party.  

2. Nothing in this Agreement shall require a Contracting 
Party to furnish or allow access to any confidential or pro-
prietary information, including information concerning 
particular investors or investments, the disclosure of 
which would impede law enforcement or be contrary to 
its laws protecting confidentiality or prejudice legitimate 
commercial interests of particular investors”. 

7. Comprehensive Economic Partnership Agreement 
between Japan and India (entered into force in 2011) 

Article 4 on Transparency (not specific to investment 
chapter) 

“1. Each Party shall publish, or otherwise make publicly 
available, its laws, regulations, administrative procedures, 
and administrative rulings and judicial decisions of gen-
eral application, with respect to any matter covered by 
this Agreement.  

2. Each Party shall make available to the public the names 
and addresses of the competent authorities responsible for 
laws, regulations, administrative procedures and adminis-
trative rulings, referred to in paragraph 1.  

3. Each Party shall, upon the request by the other Party, 
within a reasonable period of time, respond to specific 
questions from and provide information to the other Party 
with respect to matters referred to in paragraph 1”. 

8. Canada and Jordan BIT (entered into force in 2009) 

Article 19  

“1. Each Party shall ensure that its laws, regulations, pro-
cedures, and administrative rulings of general application 
respecting any matter covered by this Agreement are 
promptly published or otherwise made available in such a 
manner as to enable interested persons and the other Par-
ty to become acquainted with them.  

2. To the extent possible, each Party shall: (a) publish in 
advance any such measure that it proposes to adopt; and 
(b) provide interested persons and the other Party a rea-
sonable opportunity to comment on such proposed 
measures.  

3. Upon request by a Party, the other Party shall provide 
information on the measures that may have an impact on 
covered investments”. 
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