
 

G enerally, under international law, States as the sub-
jects and creators of international law have the pri-

mary obligation to protect the human rights of people 
under their jurisdictions1. However, academic discussions 
on the nature and recognition of corporate entities as sub-
jects of international law are still on-going. The Open-
ended Intergovernmental Working Group on Business 
and Human Rights (OEIGWG) has taken these discus-
sions further by debating on the possibility of expressly 
recognizing international human rights obligations for 
private entities.  

During the First Session of the OEIGWG, different 
States and other stakeholders suggested that there is no 
legal or technical barrier to limit the recognition of the 
corporate legal personality under international law, but 
rather that there is a need to strengthen the obligations 
that corporations have to respect human rights and to 

prevent, and be accountable for, any human rights viola-
tions resulting from such corporations’ activities2. Ac-
cording to some views, clarifying such obligations will 
not only benefit the protection of the rights of victims in 
such circumstances, but will also benefit corporations by 
introducing common human right standards with the 
objective of achieving greater certainty and clarity in the 
global market3. 

Following such debates, in July 2018, the Permanent 
Mission of Ecuador in Geneva, on behalf of the Chair-
person Rapporteur of the OEIGWG, released the Zero 
Draft of the Legally Binding Instrument to Regulate, in 
International Human Rights Law, the Activities of Trans-
national Corporations and other Business Enterprises 
(Zero Draft)4, aimed at ensuring “an effective access to 
justice and remedy to victims of human rights violations 
in the context of business activities of transnational char-
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‘creative approach’ used in the Zero Draft by incorporat-
ing a preambular mention to the obligation of all business 
enterprises to respect human rights, while focusing on 
“business activities of a transnational character”, shifting 
the attention from the ‘actor’ to the ‘activity’, that in gen-
eral terms implies that “all business enterprises are cov-
ered so long as their for-profit activities have a transna-
tional character”12.  

The suggestion of the Chairperson of the OEIGWG to 
focus on the activity of the business entities, rather than 
the actor in such operations, appears to be following the 
approach taken in track one of the Accountability and 
Remedy Project of the United Nations Office of the High 
Commissioner for Human Rights (OHCHR) which recog-
nizes the particular challenges posed by ‘cross-border’ 
cases to ensure accountability and access to remedy13, and 
defining a ‘cross-border’ case as “one where the relevant 
facts have taken place in, the relevant actors are located in 
or the evidence needed to prove a case is located in more 
than one State”. Furthermore, such an approach could fa-
cilitate the implementation of the the statement of pur-
pose proposed in draft Article 2.1 (c) identifying the aim 
of advancing “international cooperation with a view to-
wards fulfilling States’ obligations under international 
human rights law”.  

Following such approach could also indicate that the 
intention in the Zero Draft was to correct the gaps existing 
in international law with respect to accountability and 
remedy for human rights violations committed in the con-
text of transnational activities of businesses, as the use of 
corporate and contractual structures in  some cases have 
allowed certain entities to escape responsibility with re-
spect to human rights violations that they may have com-
mitted14. The focus on ‘activities’ would seem to indicate 
that even the conduct of domestically-owned companies 
participating in ‘transnational activities’ would also be 
covered under the draft legally binding instrument15.  

Beyond the second pillar: Obligations for 
business entities 

The number of transnational corporations (TNCs) in the 
top 100 economic entities (including States and corpora-
tions) jumped to 69 in 201516, which implies that in 2016 
TNCs were more than  half of the top 100 economies in 
the world17 and that the foundational principles of corpo-
rate law have allowed certain companies to disregard 
“effective environmental and human rights management 
of the whole enterprise”18. This fact was one of the basis 
for insightful discussions  during the first three sessions of 
the OEIGWG on the nature and role of corporate entities 
as subjects of international law. Indeed, the participation 
of corporations and other business entities in the commis-
sion of egregious violations of human rights during the 
Second World War19 or their involvement in the political, 
economic and military life of States, particularly in devel-
oping countries20, have become one of the grounding mo-
tivations on the need to adjudicate on corporate responsi-
bility of those companies involved in the commission of 
such acts.  

Page 2 

Setting the pillars to enforce corporate human rights obligations stemming from international law 

PO L ICY BRI EF 

acter, and to prevent the occurrence or repetition[s] of 
such violations”5.  

The present brief aims to provide a non-exhaustive 
review on the subject of corporate obligations in the 
context of the Zero Draft. It analyzes some of views and 
comments discussed during the first three sessions of 
the OEIGWG on corporate human rights obligations, 
and identifies certain matters that could be considered 
in the upcoming substantial negotiation in the 
OEIGWG with the aim of advancing the discussion on 
corporate human rights obligations in international 
law.  

Covering a broader ground: Focusing on 
business activities of transnational charac-
ter 

The determination of which business entities should be 
covered under the binding instrument has been a con-
tentious matter during the last sessions of the 
OEIGWG. For some, the fact that domestic companies 
cannot evade their responsibilities under domestic law 
means that international law should focus on transna-
tional corporations “including their subsidiaries, deci-
sion-making bodies and supply chain”6. For others, 
domestic businesses could also be responsible for hu-
man rights abuses, and therefore all businesses should 
be included under the future legally binding instru-
ment7.  

The Zero Draft seems to seek convergence among 
such views by introducing draft Article 3.1 which refers 
to the scope of application of the legally binding instru-
ment encompassing “human rights violations in the 
context of any business activities of a transnational charac-
ter”. Subsequently, draft Article 4.2 introduces the defi-
nition of “business activities of a transnational charac-
ter” by defining it as for-profit business activities, inde-
pendently of its form of incorporation or registry, and 
the geographical reach of such activities, “including 
activities undertaken by electronic means, that take 
place or involve actions, persons or impact in two or 
more jurisdictions”. The incorporation of activities 
“undertaken by electronic means” seems to be an add-
ed value brought by the Zero Draft which could be an 
attempt to respond to the fast evolution of the digital 
economy as a key economic sector that currently reach-
es 6.5% of the global gross domestic product (GDP)8.  

As mentioned by one commentator, the draft will 
“please many and displease others”9. This seems to be 
the case with regards to the definition established in the 
aforementioned draft Article, as such definition, ac-
cording to the same commentator, could limit the scope 
to transnational business operations, as it would ex-
clude a broader scope that covers all business entities10. 
Similarly it has been suggested that such approach 
risks creating an uneven playing field for domestic and 
transnational enterprises “particularly those operating 
in states where the protection of human rights under 
domestic law is weak”11. Others have recognized the 



12 of the United Nations Guiding Principles on Business 
and Human rights (UNGPs)29. The Zero Draft also in-
cludes such principle in the preamble, recognizing that:   

(…) all business enterprises, regardless of their size, 
sector, operational context, ownership and structure 
shall respect all human rights, including by avoiding 
causing or contributing to adverse human rights im-
pacts through their own activities and addressing such 
impacts when they occur. 

Some commentators have argued that the treaty should 
recognize legally enforceable human rights obligations of 
companies30 and that not doing so in prescribing such 
direct obligations for businesses corporations will mean 
that the treaty is failing to innovate beyond existing prin-
ciples of public international law31. Others have argued 
that although natural or legal persons will not be directly 
bound by the provisions of the treaty, they would be sub-
ject to civil and criminal liability under the jurisdiction of 
the State party, which in turn will provide clarity under 
the principles of public international law32.  

A comprehensive reading of the preamble and draft 
Article 2.1 (a) and (b) of the Zero Draft33 seems to suggest 
that the Chairperson of the OEIGWG sought a balanced 
approach in the negotiating text that would allow for fur-
ther development on the matter. The lack of express men-
tion to ‘direct obligations’ for corporate actors (as natural 
or legal persons) in the Zero Draft does not preclude its 
recognition, rather the Zero Draft has followed the current 
evolution in international human rights law with respect 
to the role of the State in the implementation of interna-
tional treaties.  

Currently, the duty to implement and enforce interna-
tional treaties rests in the States parties to such treaties 
whether as self-executing treaties (enforceable without the 
requirement of additional legislation) or as non-self-
executing treaties (which will require domestic legislation 
to be enforceable) to make them enforceable34. However, 
this should not limit victims’ right to seek direct remedy 
on the basis of obligations stemming from international 
human rights law35. This view has been shared by region-
al courts recognizing that third parties can violate human 
rights36. It will be important to consider if this approach 
will reflect the desired effects of limiting impunity in cases 
of violations of human rights committed in the context of 
business activities, while strengthening the role of the 
State for the regulation of such activities.   

Similarly, the Zero Draft conveys the views on the need 
to address the prevention of human rights violations in 
the context of business activities of a transnational charac-
ter. Article 9 of the Zero Draft requires States to impose 
due diligence regulations for such business activities tak-
ing place “under their jurisdiction or control”. It has been 
mentioned that such approach is “crucial for avoiding 
corporate negligence or willful disregard for people and 
nature”37. Other commentators have, however, pointed 
out that language on prevention incorporated in the Zero 
Draft “is an extremely tall order for any due diligence 
requirement”38, as it is requiring a standard of result, ra-
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The issue of corporate human rights obligations un-
der international law has been addressed to a great 
extent by scholars and commentators21.  Views shared 
during the first three sessions of the OEIGWG consid-
ered that a legally binding instrument could include 
human rights obligations for corporations, while clari-
fying and distinguishing obligations borne by States22. 
Similarly, a number of regional and international in-
struments on human rights recognize the duty of “all 
organs of society” to respect human rights. For exam-
ple, the American Declaration of the Rights and Duties 
of Man recognizes that  

[T]he fulfillment of duty by each individual is a pre-
requisite to the rights of all.  Rights and duties are 
interrelated in every social and political activity of 
man.  While rights exalt individual liberty, duties 
express the dignity of that liberty;  

The Universal Declaration of Human Rights 
(Universal Declaration) is understood as “as a common 
standard of achievement for all peoples and all nations, 
to the end that every individual and every organ of 
society” shall strive to promote respect for human 
rights. Moreover, Article 28 of the Universal Declara-
tion establishes that “Everyone is entitled to a social 
and international order in which the rights and free-
doms set forth in this Declaration can be fully realized”.  

Such wording has been interpreted as implying that 
the “respect of human rights applies to all societal rela-
tions locally, regionally and globally”23. Likewise, some 
international tribunals have tried to provide avenues to 
impose international human rights obligations on pri-
vate parties, by for example invoking that the principle 
limiting the recognition of corporations as subjects of 
international law “has lost its impact and relevance in 
similar terms and conditions as it applies to individu-
als”24, and recognizing that, in order to guarantee the 
full enjoyment of human rights, it is necessary to 
“ensure that no other individual or entity, public or 
private, may act in disregard of such rights”25, creating 
therefore a corresponding obligation under the basis of 
Article 30 of the Universal Declaration of Human 
Rights.  

Although some commentators disagree with such 
understanding, arguing that this approach will weaken 
and limit State obligations under international law by 
shifting the burden to private entities26, traditional trea-
ty making has used different avenues to introduce such 
obligations in international law, either by proscribing 
certain acts in domestic legislation27, or by introducing 
obligations of conduct for non-state actors28. In general 
terms, there is no theoretical or legal basis to limit the 
possibility of recognizing human rights obligations of 
non-state or private actors or prescribing that such obli-
gations could not be included under international law.  

Following this approach, it is clear that all business 
enterprises are bound to respect all internationally rec-
ognized human rights. This is recognized in Principle 



which could “potentially extend and globalize the parent 
company duty of care principles”44. Indeed, as another 
commentator mentions, the determination of liability of 
parent and controlling companies is an objective that is 
complementary to reinforcing compliance with States’ 
human rights obligations in respect of all business enter-
prises, including domestic undertakings45. 

The Zero Draft recognises in Article 10.1, the need for 
States parties to ensure that “natural and legal persons 
may be held criminally, civilly or administratively liable 
for violations of human rights undertaken in the context 
of business activities of transnational character.” Further, 
draft Article 10.6 establishes that “[A]ll persons with busi-
ness activities of a transnational character shall be liable 
for harm caused by violations of human rights arising in 
the context of their business activities, including through-
out their operations” and sets three separate layers to at-
tribute such civil liability. The approach taken in the Zero 
Draft seems to have included principles from which legal 
liability will arise against corporations in cases when they 
exert control, there is a close relation with its subsidiary or 
entity in its supply chain and where there is strong and 
direct connection between its conduct, and when the risk 
was foreseen or should have been foreseen. By including 
such principles the Zero Draft seems to have sought to 
avoid the risk of categorizing types of violations or con-
ducts and rather introduces principles which were consid-
ered to be common among many legal systems during the 
previous discussions of the OEIGWG. Similarly, the inclu-
sion of draft Article 10.12 on the  possibility of applying 
“effective, proportionate and dissuasive non-criminal 
sanctions” might allow a broader acceptance by States, 
and at the same time introduce mechanisms that could 
serve as deterrent for violations of human rights. 

Conclusion: Advancing the discussion on cor-
porate human rights obligations 

The publication of the Zero Draft takes negotiations for a 
binding instrument on business and human rights to the 
next stage. States, and other stakeholders, will work on 
specific draft language that will be included in the future 
legally binding instrument. This language should be care-
fully analyzed considering not only its legal and technical 
background, but also the approach that the Chairperson-
Rapporteur of the OEIGWG is bringing into the negotia-
tion based on a “victims-oriented draft legally binding 
instrument on business activities and human rights viola-
tions in the context of business activities of transnational 
character.”  

The Zero Draft seems to aim at strengthening domestic 
systems to cope with business enterprises liable for viola-
tions of human rights when involved in business activities 
of a transnational character. The preamble and draft Arti-
cle 2.1 (a) and (b) make it clear that the intended approach 
of the Zero Draft is to strengthen “the respect, promotion, 
protection and fulfilment of human rights in the context of 
business activities of transnational character” by ensuring 
an effective access to justice and remedy to victims of hu-
man rights violations in the context of business activities 
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ther than a standard of conduct39.  

The text incorporated in the Zero Draft seems to 
build on, and not to depart from, the language of the 
UNGPs as it seems to bring together those principles 
and essential components of human rights due dili-
gence requirements included in the operational princi-
ples of the Second Pillar of the UNGPs, while also in-
corporating mandatory language derived from the 
French Devoir de Vigilance (due diligence) law40. This 
approach has been suggested by one commentator as 
“a natural but critical progression from the human rights 
due diligence principles in Pillar II of the UNGPs”41. The 
non-exhaustive list of due diligence obligations estab-
lished in draft Article 9 seems to require legal or natu-
ral persons conducting business activities a duty to 
assess and prevent any violation of human rights. The 
main question would be if the intended effect behind 
this approach is to strengthen the ‘preventive’ compo-
nent of human rights due diligence as an obligation of 
result, therefore directly enforceable, rather than focus-
ing only on mitigation which is a standard of conduct 
limited to voluntary internal grievance mechanisms. 

Clarifying standards for legal liability for 
business entities 

One of the major gaps a binding instrument on busi-
ness and human rights is called to fill is the provision 
of access to justice and remedy for the victims of viola-
tions of human rights committed by business enterpris-
es. This gap has been reiterated by General Comment 
24 of the Committee on Economic, Social and Cultural 
Rights, which discussed State obligations under the 
Covenant in the context of business activities42 and rec-
ognized that the way in which business entities and 
groups are organized allows them to escape liability by 
hiding behind the corporate veil or the principle of sep-
arate legal entity. By doing so, the parent company 
avoids liability for the acts of the subsidiary even when 
it would have been in a position to prevent such viola-
tion. In general terms, such difficulty arises from the 
hardship victims face in identifying a causal link be-
tween the damage and the conduct of the business enti-
ty when such violation occurs in a different jurisdiction 
than the one in which the parent company is located. 
This also gives rise to lack of jurisdiction of national 
courts because of the application of forum non conven-
iens or the need to apply the principle of forum necessi-
tates, difficulties in accessing information to substanti-
ate such claims, the difficulties or lack of mechanisms 
to address collective redress, the high cost for victims 
and the lack of legal aid or funding for transnational 
litigation, and the obstacles for the execution of judg-
ments delivered in other States. 

As mentioned by one commentator, the reading of 
this article in connection to draft Article 9 “signal the 
prospect of civil liability for foreseeable harm arising 
from due diligence failures by an MNC [multinational 
corporation] in respect of operations over which the 
MNC had control or was sufficiently closely related”43, 
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of transnational character, and preventing the occur-
rence of such violations.  

The Zero Draft thus seeks to address the prevention 
of human rights violations in the context of business 
activities of a transnational character. The text seems to 
be built on, and not to depart from, the language of the 
UNGPs, particularly in relation to those principles and 
essential components of human rights due diligence 
requirements from the Second Pillar of the UNGPs, but 
it also incorporates  mandatory language regarding 
preventive measures. Such an approach could clarify 
corporate due diligence obligations while allowing the 
State some flexibility to decide on the required regula-
tion to impose such obligations according to their do-
mestic needs and experiences. 

Finally, the Zero Draft seems to have taken a flexible 
approach when addressing the human rights obliga-
tions of business enterprises as the Zero Draft does not 
preclude their recognition, but rather reinforces the 
States’ regulatory competence vis-à-vis corporate actors. 
This approach was too conservative for some while for 
others such an approach was a necessary step to bring 
everyone to the negotiating table46. What is important 
is that the Zero Draft has provided a clear textual foun-
dation for constructive discussions and negotiations 
under the mandate of United Nations Human Rights 
Council Resolution 26/9 and thereby advance substan-
tive negotiations towards the adoption of a legally 
binding treaty on business and human rights.  
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