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1. Introduction

The United Nations Commission on International Trade
Law (UNCITRAL) Working Group III (hereafter referred
to as WGIII) has become one of the main forums for multi-
lateral deliberations concerning reform of investor-State
dispute settlement (ISDS). Discussions are advancing with
a significant pace and with increasing participation from
States and non-State actors. The mandate entrusted with
WGIII was established at UNCITRAL's fiftieth annual ses-
sion held in July 2017. It is three-pronged and includes (1)
identifying concerns regarding ISDS (2) considering
whether reform is desirable, and (3) developing relevant
solutions to be recommended to the Commission, taking
into account the ongoing work of relevant international
organizations!.

Given this mandate, the multilateral debate on reform of
ISDS is expected to largely be concentrated at UNCITRAL.
Yet, this issue has been a matter of discussions for some
years at the national, regional, as well as the multilateral
levels, including at the United Nations Conference on
Trade and Development (UNCTAD) in Geneva. Overall,
the discussions at UNCTAD, which cover both the sub-
stantive as well as procedural aspects of international in-
vestment agreements, have pointed out that United Na-
tions (UN) Member States agree that the “question is not
whether or not to reform [the international investment
treaty regime], but about the what, how and the extent of
such reform”2.

The discussions pertaining to reforming ISDS are com-

plex, and there are no one-shot fixes to the challenges aris-
ing from the current ad hoc system. Moreover, the reforms
being discussed are inter-related and interdependent.
While it is important to address and get a deeper look into
each, it is important as well to consider how they interre-
late in a holistic framework.

This brief addresses issues of process and substance per-
taining to discussions of ISDS reform taking place at UN-
CITRAL. It is divided in five sections. After the introduc-
tion, the second section gives a summary overview of the
challenges and critiques pertaining to ISDS. The third sec-
tion provides highlights from some of the ISDS reform pro-
posals and approaches already adopted by some countries.
The fourth section gives an overview of the process at UN-
CITRAL and highlights of some of the major actors in this
process. The fifth section discusses the nature and content
of the deliberations taking place in WGIIIL. The last section
discusses some issues concerning the way forward.

2. Investor-State Dispute Settlement - a regime
under scrutiny

The majority of existing international investment agree-
ments (IIAs) provide for international ad hoc arbitration as
the mechanism to address disputes between the investor
and the State3. The overview provided here is not meant to
be an exhaustive dissection of the challenges and critiques
associated with ISDS, as this paper is not intended for that
purpose. The overview is meant to give a summary in or-
der to serve as context for the points that the brief will
make in regard to the discussions at UNCITRAL WGIIL
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Overall, critiques targeted at ISDS have been varied
and broad4. In 2014, the Chief Justice of the United
States Supreme Court5, Chief Justice John Rob-
erts, warned that ISDS arbitration panels hold the
alarming power to review a nation’s laws and
“effectively annul the authoritative acts of its legislature,
executive, and judiciary”. ISDS arbitrators, he continued,
“can meet literally anywhere in the world” and “sit in judg-
ment” on a nation’s “sovereign acts”¢. More recently in
September 2018, within the context of the renegotiation
of the North American Free Trade Agreement
(NAFTA), more than 300 State legislators from all 50
states of the United States stood against the inclusion of
ISDS in any trade agreement”.

Generally, the dispute settlement system based on
ad hoc arbitration poses multiple challenges, which
have faced the respondent States, and had impact as
well on claimants, non-disputing State parties, and oth-
er stakeholders whose rights have been impacted by
ISDS arbitral decisions but have been excluded from
the arbitration proceedings. The ISDS regime has been
an exclusive mechanism available only to foreign inves-
tors to bring cases against States, where usually, no
exhaustion of local remedies has been required. This
meant that domestic judicial systems would be margin-
alized in this area of law. It also meant that the ISDS
regime as we know it today provides preferences to
foreign investors, in comparison to local stakeholders
including domestic investors as well as third parties
impacted by the foreign investment. Furthermore,
counterclaims by States against investors have been
usually hard to bring, especially given the limited legal
basis for this purpose under investment treaties®.

Under IIAs, arbitration has been established as the
norm for settling any dispute cases that emerges be-
tween the covered investor and the host State. Some
cases challenged legitimate regulatory interventions in
the public interest, such as regulations taken in fulfil-
ment of human rights obligations or commitments un-
der other international agreements. The ISDS cases
brought by Philip Morris to challenge Australia® and
Uruguay?® with respect to their tobacco control and
anti-smoking regulations have been considered prime
examples of such cases against good-faith regulation in
the public interest that are in line with commitments
undertaken by these countries under the World Health
Organization’s Framework Convention on Tobacco
Control.

Given the vagueness of the wording of the substan-
tive rules under investment treaties, the interpretation
of such rules by arbitrators often ended up constraining
regulatory space of States wanting to regulate in the
public interest. Moreover, claims or threats by investors
to bring forward a case against a particular State have
been used as ways to prevent new legislation and other
measures from being adopted or applied, thus effectu-
ating a ‘chilling effect’ on the regulatory process!2. For
example, in March 2018, the United States Trade Repre-
sentative Robert Lighthizer noted that there have been
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examples “where real regulation which should be in place
which is bipartisan, in everybody’s interest, has not been
put in place because of fears of ISDS"13.

The exclusive nature of the regime has led to conflicts
of interests. For example, as investment arbitration cases
under IIAs generally may only be initiated by investors,
arbitrators would basically depend on investors initiating
claims for future appointments and related remunerations
for their services. Arbitrators could in consequence be
inclined to cater to the investors” interests'4. Furthermore,
arbitral tribunals generally have extensive discretion in
deciding sums granted as awards and in setting interest
on the award, including pre and post award interest!5.
These payments ordered by arbitral tribunals are usually
covered out of public budgets, and have often created a
major strain on public money. According to UNCTAD, in
known ISDS cases decided in favor of investors, the aver-
age amount claimed by investors was USD1.3 billion and
the median was USD118 million, while the average mone-
tary compensation awarded by the arbitral tribunal to the
claimant (not including interest, legal costs or costs of ar-
bitration) amounted to USD504 million and the median
was USD20 million?.

The unrestricted mandate of arbitrators have led to
cases where arbitral tribunals have also questioned deci-
sions by the higher courts of several countries, such as in
ISDS cases against India and Ecuador?’. In the absence of a
mechanism to engage the opinions of domestic courts
when it comes to applying domestic law, there have been
cases where arbitrators have interpreted issues of domes-
tic law from a commercial rather than public policy per-
spectivel®. Furthermore, certain awards issued by invest-
ment arbitral tribunals have been shown to be inconsistent
or sometimes even contradictory, while there has not been
any appropriate mechanism in place to remedy or limit
such inconsistencies.

Generally, the challenges arising from ISDS have not
been limited to those arising from the way arbitration
functioned, such as how much it cost, how long the pro-
ceedings lasted, or the ways the arbitrators were selected,
although those elements indeed need fixing. Beyond that,
many challenges arose from the way arbitration marginal-
ized other mechanisms of dispute settlement, including
the use of domestic courts. Concerns that have been ex-
pressed by commentators and many governments often
arose in regard to the implications of ISDS on the State’s
policy space to regulate in the public interest. These chal-
lenges and concerns highlight the fundamental question
of whether arbitration is the most fair and effective mech-
anism to deal with settlement of disputes between foreign
investors and the State.

3. The multi-faceted discussions pertaining to
reforming ISDS

ISDS reforms cover a multitude of issues and have been
addressed in multiple forums, including at national, bilat-
eral, as well as regional and multilateral levels. In the dis-
cussions held at UNCTAD, while there is an overall con-
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vergence among the international community on the
need for reform, the focus of these reform efforts and
the end objective behind the proposals and actions pre-
sented as reform vary substantially. This is where delib-
erations at UNCITRAL could add value. Achieving
such added value would require UNCITRAL to pro-
vide a space for multilateral deliberations fit for such
purpose that would be free from conflicts of interest
and is able to provide equal opportunity for the differ-
ent point of views by States to be heard and be well
integrated into the design of any potential outcome.

UNCTAD’s 2018 World Investment Report (WIR)?
pointed out that within the broader IIA reform trends,
243 TIAs have been terminated up until March 2018,
including 100 outdated IIAs terminated since 2012.
These include expired treaties, treaties replaced by new
ones, terminations by consent, and unilaterally de-
nounced treaties?0. At the same time, some countries
have been concluding new IIAs. Some of the new trea-
ties concluded in 2017 exhibit significant differences in
comparison to those concluded in the early 2000s. One
of the areas of change includes limiting access to ISDS.
UNCTAD’s reports show that mechanisms used for
that purpose include omitting ISDS from the treaties,
limiting treaty provisions subject to ISDS, excluding
policy areas from ISDS coverage, limiting time periods
to submit claims, among other mechanisms of reform-
ing ISDS21,

It is worth recalling that in 2015, UNCTAD had pub-
lished a set of options for reforming investment dispute
settlement, including two options dealing with replac-
ing the existing investor - State arbitration and another
related to reforming existing investor-State arbitra-
tion?2. The former set would include options such as
replacing ISDS by State-to-State dispute settlement,
replacing ISDS by domestic dispute resolution, or creat-
ing a standing international investment dispute resolu-
tion body. The reforms to existing ISDS, as reviewed by
UNCTAD in 2015, would include options such as limit-
ing investors’ access through reducing the subject-
matter scope or the range of arbitrable claims, using
filters for channeling sensitive cases to State-to-State
dispute settlement, introducing local litigation require-
ments as a precondition or exhaustion of local reme-
dies, and improving the arbitral process. Such reforms,
UNCTAD proposed, could also include introducing an
appeals mechanism and adding alternative dispute res-
olution to precede the existing ISDS?3.

Alternatives to ISDS have emerged in some country
practices. For example, Brazil, under its investment
facilitation and cooperation model, opts for State-to-
State dispute settlement as one element of a broader
‘dispute prevention’ provision, which includes a ‘joint
committee for administration of the Agreement’, com-
posed of government representatives of both Parties
designated by their respective Governments. The agree-
ment also establishes ‘focal points or ombudsmen’,
which have as their main responsibility the provision of
support to investors from the other Party.
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South Africa provided another reform experience after
it assessed its IIAs. South Africa’s Protection of Invest-
ment Act (2015), which was set in place after it terminated
its IIAs, does not provide for ISDS through arbitration.
Instead, investors could have recourse to domestic courts,
as well as to the option of referring any investment dis-
pute with the government to a mediation process facilitat-
ed by the South African Department of Trade and Indus-
try.25

Other reforms have attempted to fix the relation be-
tween arbitration and other dispute settlement bodies,
such as national courts. For example, the Indian model
bilateral investment treaty requires exhaustion of local
remedies before pursuit of arbitration?. The model pro-
vides time limitations for the window in which the inves-
tor can bring a claim?. The Indian model also requires
exhausting “all judicial and administrative remedies relat-
ing to the measure underlying the claim for at least a peri-
od of five years from the date on which the investor first
acquired knowledge of the measure in question”?2s.

Lately, in the renegotiations of NAFTA (renamed the
United States-Mexico-Canada Agreement/ USMCA),
ISDS was eliminated between the United States and Cana-
da. Between the United States and Mexico, new dispute
settlement rules were set in place that require exhaustion
of local remedies through initiating domestic remedies
and seeing them through until a final decision or until 30
months have passed with no decision?. The new rules
also limit ISDS to cases of direct expropriation and post-
establishment discrimination including national treatment
or most favored nation.

4. UNCITRAL as the site for deliberating on
ISDS reform

With respect to the implementation of the mandate of
WGIII as a key multilateral forum for discussing ISDS
reforms, the UNCITRAL Secretariat’s reports stated that
“... the deliberations, while benefiting from the widest
possible breadth of available expertise from all stakehold-
ers, would be Government-led with high-level input from
all Governments, consensus-based and fully transpar-
ent”3. Furthermore, UNCITRAL agreed that broad discre-
tion should be left to WG III in discharging its mandate,
and that any solutions devised would be designed taking
into account the ongoing work of relevant international
organizations and with a view of allowing each State the
choice of whether and to what extent it wishes to adopt
the relevant solutions.?!

4.1 Some reflections on the dynamics of UNCITRAL'’s
WGIII process

Generally, the proliferation of forums addressing a policy
or legal issue could often mean additional challenges on
countries to effectively take part and reflect their views in
such processes. In the area of international investment, the
process of reform has been dispersed given the nature of
the investment treaty regime itself, which is spread over
more than 3,200 treaties32. As noted before, reform discus-
sions have been taking place at the multilateral, regional
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and bilateral and national levels. When it comes to ISDS
specifically, the mandate given to UNCITRAL’s WGIII
adds to this proliferation.

UNCITRAL has not traditionally been a forum
where developing countries are active as a group, such
as is the practice in other multilateral forums. For exam-
ple, at the World Trade Organization (WTO), develop-
ing countries have been working through multiple
group configurations such as the African Group, the
group of Least Developing Countries, the African, Car-
ibbean and Pacific Group, among other configurations.
At UNCTAD, developing countries have often been
active as the Group of 77 and China. It has been
acknowledged by the UNCITRAL secretariat that sup-
port is needed for developing countries to take a more
active role in the deliberations of WGIIL. A fund was
created for this purpose.

A recent book that studied lawmaking at UN-
CITRAL, particularly looking into the participation of
State and non-State actors in UNCITRAL deliberations,
has pointed out that law is often created by a small
number of countries within this forum, along with a
heavy participation by professional groups and associa-
tions®. In these processes, the voices of developing
countries have often been absent or silent, as observed
by the authors. Given that UNCITRAL is concerned
with advancing transnational law, this limited partici-
pation could potentially lead to questioning the legiti-
macy of the process and its ability to advance global
norms. This is especially important when the issues
being deliberated impact the public interest and entail a
review of public international law principles, such as is
the case with ISDS.

UNCITRAL WGIII meetings take place twice a year,
in New York and Vienna, on a rotating basis. From a
procedural angle, the fact that meetings are organized
in both New York and Vienna pose a challenge for
many developing countries, especially those that face
constraints in supporting the travel of their officials
from capitals and hence would have to rely for repre-
sentation on their diplomats in their diplomatic mis-
sions in New York and Geneva. Consequently, ensur-
ing the effective participation of developing countries
in these processes would require specific institutional
arrangements that enable the effective coordination
between their capital officials and their diplomatic mis-
sions in New York and Vienna. It would also require
bolstering the level of expertise in the missions in order
to effectively follow the technicalities of the portfolio
discussed by WGIIL

While these institutional challenges can be resolved,
they could put many countries in a catch-up position,
while the discussions are swiftly moving forward.
These institutional and procedural aspects could poten-
tially influence the materialization of voices in the ne-
gotiations process.
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4.2 Active contributions by non-State actors

UNCITRAL is a multi-stakeholder forum, where wide
consultations with practitioners, especially legal experts,
have been a long-standing practice by the Secretariat’4. In
the context of WGIII, two groups of non-State actors were
organized to accompany the process. The ‘Academic Fo-
rum’ is open for academics active in the field of ISDS, and
aims at providing a space “to exchange views, explore
issues and options, test ideas and solutions, and make a
constructive contribution to the ongoing discussions on
possible reform of ISDS”?5. The ‘Practitioners Group’ pro-
vides lawyers active in the field of ISDS as counsel or arbi-
trator “a forum to exchange views, explore issues and
options, test ideas, and make meaningful contributions to
the ongoing discussions on possible reform of ISDS, in-
cluding in UNCITRAL’s Working Group III"%. It also pro-
vides “practice-based assessments of the proposals being
tabled for consideration...” in WGIII.

The documents presenting the two groups clearly note
that both Forums have no formal standing with the WGIII
and do not participate in its sessions””. At the same time,
the UNCITRAL secretariat clarifies that, in exercising its
discretion to seek assistance from outside experts, it con-
tacts experts from both the Academic Forum and the Prac-
titioners” Group and solicit their contributions in prepara-
tion of the background documents it presents to the
WGIIL

It is important to note that the discussions throughout
the meetings of WGIII usually follow the lineup of issues
as presented in the note prepared by the UNCITRAL sec-
retariat prior to each meeting of WGIIL. For example, the
discussions during the meeting of WGIII held in Vienna
(29 October - 2 November 2018) were based on and guid-
ed by a note prepared by the UNCITRAL secretariat enti-
tled “Possible reform of investor-State dispute settle-
ment”38. The Secretariat clarifies that such documents are
produced at the request of WGIII, are based on the delib-
erations held during the previous sessions of WGIII, and
are supported by various background reference docu-
ments it produces on specific topics being discussed®. For
these additional background documents, the Secretariat
clarifies that they are prepared with contributions from
the Practitioners Groups, members of the Academic forum
and other experts. The extent and nature of these contri-
butions remain undefined. While these notes and accom-
panying documents do not necessarily present compre-
hensive exhaustive coverage of the issues®, they do carry
weight in shaping the way the discussions proceed.

The nature of the constituency of the ‘Academic” and
‘Practitioners’ groups, together with the lack of clarity
about the extent of contribution by these groups to shap-
ing the documents of the Secretariat, has raised certain
concerns. For example, the representative of Friends of the
Earth - Europe, taking the floor during the WGIII meeting
in Vienna afternoon session on 30 November 2018, asked
delegates to “make sure that the research which influence
the ... discussions is free of conflicts of interest...”, adding
that “[they] understand that many active arbitrators and
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legal counsels in arbitrations are members of [the] Aca-
demic Forum and there is no mechanism for disclosure
of financial interests [in the arbitration system]”4. In
this regard, it has been pointed out that the academic
forum consists of 103 individuals, including at least 26
members that have acted as arbitrator in ISDS or as
counsel or expert witness, while the practitioners” fo-
rum consists of 32 lawyers from well-established law
firms specialized in ISDS*.

Besides, deliberations of WGIII have been garnering
the attention of many public-interest non-governmental
organizations. For example, more than 300 civil society
groups and trade unions urged governments participat-
ing in WGIII meetings to completely overhaul ISDS and
demanded that, “instead of focusing on procedural
tweaks on the margins of the ISDS system, govern-
ments in UNCITRAL should put their efforts into dis-
cussing how to move away from the current investment
treaty system altogether. Thus, a more constructive fo-
cus for UNCITRAL would be to concentrate on the
structural problems of the investment treaty regime
and to facilitate a discussion on termination or whole-
sale replacement of existing agreements”#3. However,
public interest groups constitute a small fraction of the
overall non-State participation in the meetings of
WGIIL. Requests by some civil society groups for an
invitation to attend the meetings have been rejected4. It
has been also observed that “the vast majority (85%) of
the invited non-governmental organizations participat-
ing as an observer in the first two sessions of WGIII are
directly or indirectly linked to the private arbitration
industry (or broader transnational business interests),
with only 14% representing wider public interests”45.

Overall, it could be observed that besides the capaci-
ty to follow and situate oneself within this proliferation
of forums, which is one challenge, the mere selection of
the site for the discussion itself could carry structural
bias towards or against effective participation by cer-
tain constituencies, whether certain States or non-State
participants. Consequently, the effect of placing certain
discussions in a certain forum does not remain a tech-
nical or procedural issue, but could eventually materi-
alize in the form of influence on the political dynamics
of the deliberations. Consequently, it could affect the
negotiations, including issues such as whose voices are
effectively reflected, whose voices are dominant, which
questions are posed and from whose perspective, and
how the discussion is linked to the other pieces of re-
form addressed in other forums.

5. Discussing concerns with ISDS and relat-
ed reforms at UNCITRAL

5.1 The boundaries of the mandate

The mandate of WGIII is understood to focus on proce-
dural issues. The report of the first meeting of WGIII
stated that “ISDS provided a method to enforce the sub-
stantive obligations of States. It was noted that critical
questions on possible ISDS reform involved the under-
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lying substantive rules. Nonetheless, it was clarified that
the mandate given to the Working Group focused on the
procedural aspects of dispute settlement rather than on
the substantive provisions”46.

It is worth noting that the mandate given by the Com-
mission to WGIII provided that “[tfhe Commission en-
trusted Working Group III with a broad mandate to work on
the possible reform of investor-State dispute settlement”
(emphasis added)*’. According to the report of the Com-
mission’s meeting that decided on the mandate, there was
no concise and definitive discussion on the boundaries of
the mandate. The only paragraph that relates to this dis-
cussion provides that “[i]t was mentioned that work on
investor-State dispute settlement reform should not be
limited to procedural issues relating to investor-State dis-
pute settlement but should encompass a broader discus-
sion on the substantive aspects of international invest-
ment agreements...Nonetheless, it was stated that work
on substantive standards was deemed less feasible than
work on the procedural aspects”48.

The boundaries of the mandate has been often cast as
strictly procedural. In the deliberations that took place
over the first three meetings of WGIII, it was argued that
certain issues of concern to some countries would fall out-
side the mandate given that they are not of such a nature.
While there might be advantages to such a restricted man-
date, as many stakeholders might rightly not want to see
multilateral negotiations on substantive rules to regulate
investment agreements at this point, the rigidity in ap-
proaching the mandate might lead to false boundaries
when addressing many elements important for reforming
ISDS. Indeed, it has been pointed out that “procedural
and substantive concerns are inextricably linked and ef-
fective reform is unlikely if they are arbitrarily disassociat-
ed”#. For example, re-envisioning the ISDS system and
possible alternatives is closely linked to the discussion
pertaining to the beneficiaries of the system and their ac-
cess to ISDS, including obligations of investors. Such an
issue could be seen as falling outside WGIII mandate if a
procedural focus will be strictly enforced.

During WGIII deliberations, a few countries spoke on
this issue. Indonesia pointed out that “the proposed ISDS
reform discussion under UNCITRAL is built upon a sub-
stance-procedure dichotomy ...Indonesia sees that it may
actually defeat the purpose of having a meaningful ISDS
mechanism as it is difficult to separate between substance
and procedure”. Indonesia added its view that
“procedural law is inherently substantive and vice versa.
Substantive and procedural provisions in the international
investment agreements are intertwined in nature”50. From
a similar view point, South Africa expressed that one
“cannot look at procedural issues in abstract from the sub-
stantial issues”5%.

5.2 Desirability of reform already agreed, while content
and direction of reform still to be debated

At its third meeting, WGIII concluded its review of three
broad categories of concerns laid out in an UNCITRAL
secretariat document that attempts to summarize the dis-
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cussions that took place in its first two meetings. Those
three broad categories of concerns included: cost and
duration of ISDS cases, the role of arbitrators and deci-
sion makers, and the lack of consistency, coherence,
predictability and correctness of arbitral decisions by
ISDS tribunals52. The WG also agreed on the desirability
of reform in these areas’.

Yet, during the deliberations of the third meeting, it
became clear that some concerns raised by certain de-
veloping countries were not captured in the secretari-
at’s papers referred to above>. Consequently, the report
of the 2018 Vienna meeting provided that “[t]he Work-
ing Group took note that it would ... have to consid-
er...other concerns not already covered by the broad
categories of desirable reforms already identified”s>.
Countries that wish to raise additional concerns were
invited to submit them in writing before the fourth
meeting of WGIII to be held in New York (1-5 April
2019).

UNCITRAL WGIII seems to be heading towards
wrapping up the discussion on concerns regarding
ISDS and the desirability of reforms, which constituted
the first two layers of the mandate given to the WG, in
order to commence discussions on what reforms are
needed. While the three sets of concerns that have been
captured in UNCITRAL’s secretariat reports are im-
portant and relevant for reforming ISDS, they are clear-
ly a small subset of the kinds of concerns that have
driven many countries to either move away from ISDS
or to reform it more holistically. In the context of the
UNCITRAL deliberations, there have been multiple
voices and suggestions pointing towards the need for a
holistic discussion.

For example, the Group of 77 and China, which rep-
resent the largest grouping of developing countries
under the auspices of the UN®, posited in a common
negotiated statement that “[a] discussion on the concerns
relating to the existing ISDS system and possible reforms are
of central importance to the developing states that adopt such
regime, given the impact of ISDS on the development pro-
cess. Many of the group's members are already actively tak-
ing part in this process through, inter alia, refining the exist-
ing ISDS system, revising or in some cases terminating ex-
isting bilateral treaties, developing new models for future
agreements, and engaging in multilateral processes”. The
statement stressed that “any dispute settlement regime
should appropriately address the rights and responsibilities of
foreign investors” and that “the right to regulate and the
flexibility of states to protect legitimate public welfare objec-
tives should be respected”. (emphasis added)

Thailand presented a formal submission to WGIII in
which they propose that the “[d]iscussions on ISDS
reform should be holistic and balanced, taking into ac-
count the different priorities of each State including: (a)
the pursuit of public policy objectives of host States; (b)
the promotion of responsible investment; (c) the protec-
tion of investors’ rights; and (d) the attainment of glob-
al objectives such as sustainable development and food
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security.”5” Thailand proposed that “[d]iscussions on ISDS
reform should also be thorough and not limited to just
one aspect of ISDS — that is, arbitration”. They add that
“[flocusing discussions on arbitration as a way to resolve
investment disputes could deprive the Working Group of
innovative solutions to the current problems.”

Another perspective was presented by Indonesia in a
paper circulated during WGIII meeting in Vienna in No-
vember 2018%. Indonesia pointed out that “ISDS reform
process should reflect an effort to strike a balance between
the rights and obligations of all relevant stakeholders,
protecting investors and their rights while preserving a
state’s policy space and right to regulate foreign invest-
ments in its territories”. Indonesia added that among its
concerns towards ISDS are the ‘regulatory chill” resulting
from the threat of ISDS, “where governments become hes-
itant to undertake legitimate regulatory measures within
the public’s interest for fear of claims, thus hindering the
government’s right to regulate”. Indonesia pointed as well
to the challenges of creating a parallel system of adjudica-
tion, as “ISDS enables foreign investors to circumvent do-
mestic legal processes and sue the host country in interna-
tional arbitration...and could even challenge the govern-
ment’s measure...in line with their constitution and
laws”. Indonesia pointed out frivolous claims and the
credibility of the international arbitration system as other
concerns.

South Africa has also expressed that “broader and ho-
listic approach to reform” is needed and called for
“conscious recognition of sustainable development
through promoting and facilitating sustainable invest-
ment and ensuring responsible investment”. South Africa
stressed that “reforms should be aimed at developing an
inclusive dispute settlement alternative”s.

5.3 ISDS reform: between rethinking the role of arbitra-
tion and tweaking arbitration

Both the discussions taking place at UNCITRAL’s WGIII
as well as country practices in terms of reviewing and
reforming IIAs, including their new treaty practice and
their new model agreements, clearly show that there are
significant divergences in countries’ approaches to re-
forming ISDS®. Any possible convergence at the multilat-
eral level around ways to reform ISDS will require a
mechanism that acknowledges and reflects these diver-
gences, and does not impede countries” evolution on dif-
ferentiated tracks of reforms.

If one considers the different strands of discussions and
reforms pertaining to ISDS, such as at UNCTAD, UN-
CITRAL, and in the context of national processes, one
could generally bundle different ideas, proposals and ap-
proaches to reform in two categories. One category would
include the proposals that would potentially move the
mechanism of dispute settlement between the investor
and the State away from reliance on arbitration as the
norm. Such ideas include either replacements of the cur-
rent ISDS system or complementing it with elements that
would introduce systemic changes. It is worth noting that,
during the 50th session of UNCITRAL that adopted WGIII
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mandate, “[t]he suggestion was made that it would be
useful to consider the role of domestic courts, State-to-
State dispute settlement mechanisms and any other
means of investment dispute resolution”¢!. Another
category would include suggestions and proposals that
would preserve arbitration as the norm for dispute set-
tlement between the foreign investor and the State, but
would introduce certain changes or ‘tweaks’ that would
make arbitration perform in a more acceptable way for
developing countries.

The following will give an overview of ideas for re-
form that could fall under the first category and some
examples from State practice, followed by an overview
of ideas that could fall under the second category. It is
important to point out that these are not meant as ex-
haustive demonstrations.

At the outset, it is important to underline a couple of
points. The proposals that would fall under each cate-
gory could be interrelated and interdependent in many
cases. Consequently, they could produce differentiated
results depending on the final package of reforms as
well as the mechanism of reform to be adopted. Moreo-
ver, in many cases, moving away from arbitration as
the norm will require States to exit from the existing
commitment to advance consent to ISDS, which is pro-
vided under their international investment agree-
ments2. A multilateral instrument for withdrawing the
unilateral offers of consent to arbitration that States
have provided under their IIAs, which operates as a
successive treaty that applies to all existing IIAs, could
provide an enabling tool for many States that might be
contemplating such decisions, but are hesitant to go
down the unilateral road of withdrawing consent one
treaty at a time®.

5.3.a Moving away from arbitration as the norm
The alternative of State-to-State dispute settlement

One of these reforms could be moving towards a sys-
tem that is primarily based on State-to-State dispute
settlement as the mechanism to address disputes be-
tween the investor and the State. This would resemble
the WTO dispute settlement body, although it does not
have to be based within a standing international body.
Brazil’'s model Cooperation and Facilitation of Invest-
ment Agreement adopted a State-to-State mechanism
for addressing any arising disputes between the inves-
tor and the State, bolstered with a layer of prevention
mechanismst4. The Southern African Development
Community (SADC) amended its Finance and Invest-
ment Protocol65 in 2016 to exclude the ISDS clause, leav-
ing State-to-State dispute settlement as the only op-
tionse.

Using only domestic judicial systems

Another alternative could be to use only domestic judi-
cial systems to address disputes between investors and
the State. For example, South Africa withdrew from its

investment treaties and developed a domestic bill that
does not include recourse to international arbitration.
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Another example appeared in the Australia-United States
Free Trade Agreement (FTA) and the Australia-Japan
Economic Partnership Agreement that do not include
ISDS. Under these treaties, in case of a dispute, foreign
investors must resort to domestic courts. Investors going
abroad can insure their investment against political risks
by purchasing private insurance, rather than relying on
ISDS7. A usual objection to such a proposition is the claim
that domestic courts are usually overburdened with cases
and not efficient in addressing investment cases where the
investor is looking for a fast decision. While these cri-
tiques may apply to many domestic courts, they also ap-
ply to international arbitration of investment cases, which
is evident by the fact that these issues are some of the con-
cerns under discussion at UNCITRAL. Consequently, the
fact that domestic systems might need improvement
should not be a barrier for discussing their role in settling
disputes between the investor and the State. For those
purposes, the discussion could include a process towards
strengthening domestic systems, including for example
considering the utility of conferring certain courts, such as
those dealing with administrative issues, exclusive com-
petence to deal with investment disputes, or establishing
specialized courts to deal with investment disputes.

The relation between domestic and international reme-
dies

Some reforms could be designed in a way so as not to ex-
clude arbitration, but to complement it in a way that ad-
dresses some of the challenges emerging from the nature
of the ISDS system as we know it today, including the
challenge of marginalizing the domestic judicial system
and creating a parallel system of adjudication. One of
such reforms is addressing the relation between domestic
and international remedies. For example, one possibility is
requiring exhaustion of local remedies®. Lack of such a
requirement is not in line with usual practice under inter-
national law where exhaustion and complementarity of
regional and international institutions vis-a-vis domestic
systems are the usual practice®®. As previously noted, In-
dia’s new model bilateral investment treaty requires ex-
haustion of local remedies before pursuit of arbitration.

The use of filters and carve-outs to limit arbitrable cases

Other ideas would be establishing filters for ‘sensitive’
cases or carve-outs for certain kind of cases, particularly
those pertaining to non-discriminatory regulation in the
public interest”, from being subject to arbitration. Cases
challenging such measures not only lead to regulatory
chill but could also hinder the abilities of governments to
implement the commitments they undertook under other
treaties, such as health and environmental treaties?!.

A filter could be set up as a State-to-State mechanism
involving the States Parties to the investment treaty, or
another type of autonomous mechanism set up by the
States Parties to the treaty, and may serve to filter cases
before they can proceed to arbitration. It could operate
similar to a mechanism that addresses frivolous claims
but with a wider scope, and could be used to deny juris-
diction over claims against legitimate, non-discriminatory,
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and lawful decisions to protect the public interest. For
example, the Australia-—-China FTA provides for a
State-to-State filter, whereby both States could agree a
potential ISDS claim is about a non-discriminatory reg-
ulatory issue and should not proceed to arbitration?2.

A carve-out would exclude certain cases from the
scope of ISDS coverage, such as cases that attempt to
challenge regulation in the public interest. The scope of
this category could be pre-defined or left to the State
parties to the treaty to define on a case by case basis. An
example of a carve-out is the ‘tobacco carve-out’ pro-
posed by Australia under the Trans-Pacific partnership
agreement”3, later the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (CPTPP),
which reads as follows: “A Party may elect to deny the
benefits of Section B of Chapter 9 (Investment) with respect
to claims challenging a tobacco control measure of the Party.
Such a claim shall not be submitted to arbitration under Sec-
tion B of Chapter 9 (Investment) if a Party has made such an
election. If a Party has not elected to deny benefits with re-
spect to such claims by the time of the submission of such a
claim to arbitration under Section B of Chapter 9
(Investment), a Party may elect to deny benefits during the
proceedings. For greater certainty, if a Party elects to deny
benefits with respect to such claims, any such claim shall be
dismissed” (Article 29.5 on Tobacco Control Measures).

5.3.b Reforming arbitration to make it work better

This category could include a diverse set of proposals
for change in the way arbitration is currently used for
ISDS purposes. Different proposals would result in dif-
ferent outcomes, and consequently would change the
ISDS system in different ways. Also, these proposals
would work differently in conjunction with one anoth-
er.

Two important propositions to consider under this
category are preconditions for access of investors to
ISDS as well as counterclaims. Currently, given that
advance consent to arbitration by the State is assumed
under IIAs, any foreign investor considered protected
under the treaty is able to bring a claim, and in many
cases even investors that have violated domestic or in-
ternational obligations have been granted access to
ISDS7. A “clean hands’ requirement could condition the
ability to use ISDS on respect of the host State’s laws
including those on human rights, labor, environmental,
health and other public interest related laws’. The re-
quirement could also be expanded to require the fulfill-
ment of certain obligations to the host State by the in-
vestor.

It is worth noting that several States are giving seri-
ous consideration to the issue of investor obligations in
their new treaty practice, model approaches, and guide-
lines for investment treaty making. Examples can be
found in the India model Bilateral Investment Treaty
(BIT) and Nigeria-Morocco Investment Promotion and
Protection Agreement, among others’. Furthermore,
UNCTAD has pointed out examples of treaties where
the treaty coverage is conditioned on investors’ contri-
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bution to host State’s sustainable development and econo-
my, such as the Burundi-Turkey BIT, the Mozambique-
Turkey BIT, and the Turkey-Ukraine BIT7”. This would
shift ISDS from being a free entitlement taken for granted
by foreign investors, to an acquired privilege precondi-
tioned on the fulfillment of certain added-value obliga-
tions within the host country and community.

Facilitating counterclaims by the respondent State
against the claimant investor would also help address the
asymmetries in ISDS, which is currently primarily a ‘one
way street’ that enables foreign investors to bring claims’.
States” attempts to assert counterclaims rarely succeeded,
especially due to the limited legal basis under IIAs. One
example of such a mechanism would establish, as part of
the conditions that an investor has to fulfill in order to
submit a dispute for resolution through ISDS, that the
investor accepts the possibility of facing claims by the re-
spondent against them”. Counterclaims could also be
used to prevent certain investors violating the law of the
host State from benefiting from the IIA protections, in-
cluding ISDS, or to limit the damages they can receive
under ISDS®. In this way, counterclaims could facilitate
holding to account foreign investors that have violated the
laws of the host State. It is worth noting that States are
increasingly paying attention to investor obligations un-
der IIAs, as highlighted above. Where counterclaims are
linked to the rights of third parties impacted by a viola-
tion undertaken by the investor, the rights and participa-
tion of those third parties is an important issue to be ad-
dressed®!.

Another proposition under this category would be
building an appeals mechanism. The potential gains from
this proposition in regard to enhancing predictability and
coherence versus deepening fragmentation and expand-
ing treaty-shopping ought to be considered. Other issues
and proposals of relevance, some of which are already
under discussion at UNCITRAL WGIII as noted above,
include mechanisms to strengthen State Parties’ role in
interpretation of treaties and related questions, involve-
ment of domestic institutions for questions of domestic
law, mechanisms to address duration, costs and security
of costs in proceedings, addressing third party funding of
ISDS claims, advancing multi-stakeholder access to the
dispute settlement mechanism, mechanism for dismissal
of frivolous claims, enhancing transparency measures not
already covered under the United Nations Convention on
Transparency in Treaty-based Investor-State Arbitration,
developing rules or guidelines on quantification of
awards and interest rates, code of conduct for arbitrators,
among other issues.

5.4 The added value of a new standing body for settling
disputes between investors and States

The idea of establishing a new permanent multilateral
investment court (MIC), or a standing mechanism for the
settlement of international investment disputes, has been
part of discussions pertaining to the mandate given to
WGIII, even at the stage of setting up the mandate by the
Commission. The report of the Commission’s 50th session
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(July 2017), during which the WGIII mandate was
agreed, points out that “[a]s a possible solution for in-
vestor-State dispute settlement reform, a significant
number of references were made to the establishment
of a permanent multilateral investment court. It was
suggested that, while not being the only possible solu-
tion, the idea of a permanent multilateral investment
court should be given due consideration”s2.

On 1 March 2018, the European Commission re-
ceived from the Council of the European Union the ne-
gotiating directives for a convention establishing a mul-
tilateral court for the settlement of investment dis-
putess3. The directives provide that “negotiations...
should be conducted under the auspices of the United
Nations Commission on International Trade Law
(UNCITRAL)...”84, and establish that the Union shall be
represented by the European Commission throughout
the negotiations pertaining to the multilateral court and
that “the Union should be in a position to become a
Party to the Convention and the provisions of the Con-
vention should be drafted in a way which allows their
effective use by the European Union”%. In January
2019, the European Union submitted a note to the UN-
CITRAL secretariat entitled “Establishing a standing
mechanism for the settlement of international invest-
ment disputes”, which “sets out preliminary ideas, for
discussion in the Working Group”s¢.

The MIC proposal has been generating significant
debates, especially the extent to which it could address
the fundamental problems and challenges arising from
the existing ISDS system®”. While this article is not
meant to analyze this proposal, this section highlights
some issues for consideration in that regard.

A standing body could improve on the current ISDS
context, particularly in regard to the challenges emanat-
ing from the current ad hoc manner of establishing ar-
bitral tribunals, often leading to conflicts of interest and
distorted set of incentives among the arbitrators. For
example, if needed safeguards were to be adopted, in-
cluding in the methods of appointments, assignment of
cases as well as remunerations, a standing mechanism
could potentially enhance adherence to standards of
independence and impartiality®s.

Yet, the EU’s proposal keeps unclear or unaddressed
several issues that would be highly relevant in terms of
achieving systemic or holistic reform of ISDS®. For ex-
ample, the negotiating directive given to the Commis-
sion and the EU’s submission referenced above do not
address the relationship of the proposed body with the
system of domestic remedies, including the possibilities
for exhaustion of local remedies before proceeding to
the multilateral court. Consequently, the new body
could continue to marginalize domestic legal systems.
The directive and submission do not clarify as well the
relationship of the proposed body with the existing
ISDS system that is based on ad hoc tribunals, although
the general statements by the European Commission
have noted that “[t]he ultimate aim is to establish a single
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permanent body to decide investment disputes, thus moving
away from the ad hoc system of investor to state dispute settle-
ment (ISDS) which is currently included in around 3200
investment treaties in force today ...”%.

Moreover, the proposed court, or standing mechanism,
retains major aspects of the current traditional ISDS sys-
tem, including being an exclusive system that provides
only investors the ability to sue the sovereign State in rela-
tion to any measure or public policy issue that is consid-
ered as undermining their investments and is not carved
out from the scope of the applicable IIA. While the EU
proposed that “[t]he non-disputing party to the treaty in
question should also be able to participate in the dis-
pute”®l, it does not clarify whether it will consider the
right of standing for parties affected by cases that would
be brought to the court, such as communities affected in a
case that deals with natural resources or land to which
communities have certain rights. Furthermore, it is not
clear how the proposal would address the right of the
Host States to bring counterclaims against the investor,
nor whether it would address the right of the Host States
and communities impacted by the investment to bring
direct claims against investors®2.

It has also been pointed out that an institutionalized
court for foreign investors is likely to tend towards in-
creasing its power by ruling expansively on its jurisdic-
tion and in favor of the claimants, which could make the
investor bias inherent in today’s private arbitration sys-
tem even more intense in such a standing body®. Further-
more, the EU’s proposal considers that the court could be
funded through State parties’ financial contributions
or/and user fees, while noting that “care should be taken
not to tie these fees directly to the remuneration of the
adjudicators”?4. It is an open question whether States will
be willing to fund an institution that only gives benefits
(access to adjudication of claims) to private investors. In
case the Court is to be financed through users’ fees, then
this could raise possibilities of conflict of interest, whereby
the court’s adjudicators could be inclined to promote the
bringing of ISDS disputes before the court in order to sus-
tain the institution.

The EU’s submission to WGIII noted that “[a] standing
mechanism will also be better positioned to gradually
develop a more coherent approach to the relationship be-
tween investment law and other domains, in particular
domestic law and other fields of international law”%. This
same point could be raised as a point of caution regarding
the idea of a MIC, especially that such a court could create
new law or set of precedent that would potentially be in-
clined towards the interests of investors. If the court will
be addressing the relation of investment law to other bod-
ies of law, such as human rights law, the fear could be that
its jurisprudence would propose an understanding of co-
herence that is rooted in an investment lens and not neces-
sarily prioritizing a human rights lens.

Generally, the potential reform to result from establish-
ing a new standing body will largely depend on the extent
to which the body is equipped with procedural and sub-
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stantive elements in its functionality that would ad-
dress the challenges resulting from the current system
of ISDS. Thus, establishing a new body is not necessari-
ly holistic reform by default.

6. Concluding reflections on the way for-
ward

Reforming ISDS is central to reforming the investment
protection regime, which has become a policy objective
adopted by a large number of developed and develop-
ing countries. Deliberations of ISDS reform at UN-
CITRAL ought to be part of a broader holistic approach
by States to reforming both substantive and procedural
commitments under IIAs. For whatever dispute settle-
ment system is to be adopted, problems cannot be re-
solved as long as substantive law under IIAs remains
unreformed.

The next stage of deliberations at UNICTRAL WGIII
will entail developing work plans that would allow
moving from discussing concerns with ISDS to defining
the reforms that are needed, including dealing with
issues of sequencing and priority of reforms to be ad-
dressed in this process®. This will be the period for par-
ticipating States to substantiate what would be systemic
and holistic reform from their point of view. Active
participation by States, through the submission of writ-
ten contributions as well as participation in WGIII de-
liberations, is a prerequisite for a meaningful outcome
from UNCITRAL’s process.

Different deliberations and reform initiatives pertain-
ing to ISDS, at national, regional and multilateral levels,
show that States have varying approaches to this issue.
Reforms could vary between changes that would move
the mechanism of dispute settlement between the in-
vestor and the State away from reliance on arbitration
as the norm, and others that would introduce certain
changes or ‘tweaks’ that would make arbitration in
ISDS cases perform in a more acceptable way. This is
why it is not expected that a one-size-fits-all solution
would be possible. It is worth recalling that several
countries have already taken steps away from ISDS,
whereby there are some choices to resort to domestic
courts and/or State-to-State dispute settlement. Conse-
quently, it is important to consider within UNCITRAL
WGIII the utility of envisioning arbitration as an excep-
tion instead of the norm in dispute settlement between
foreign investors and host States.

Advancing reform through the multilateral process
of UNCITRAL would require from WGIII active mech-
anisms to ensure full and effective participation of
countries wanting to take part, taking into considera-
tion the limited capacities and resources available to
delegations from developing countries. It is also crucial
to afford equal opportunity for different point of views
by States to be heard and be well integrated in the de-
sign of any potential outcome, as well as active mecha-
nisms to address any potential conflicts of interest with-
in WGIIL
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industrialization and development will be im-
paired.

The policy brief series is intended as a tool to as-
sist in further dialogue on needed reforms.

*** The views contained in this brief are attributa-
ble to the author/s and do not represent the insti-
tutional views of the South Centre or its Member
States.

% Ibid, page 10.

9% See report (advance copy) of UNCITRAL WGIII meeting in
Vienna, 29 October- 2 November 2018, A/CN.9/964, available
at: https:/ /uncitral.un.org/en/working groups/3/investor-
state.
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