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1. Introduction

Under the Human Rights Council Resolution 26/9 (A/
HRC/26/9), co-sponsored by Ecuador and South Africa
in 2014, the United Nations (UN) Human Rights Council
(HRC) established an Open-ended Intergovernmental
Working Group (OEIGWG) with the mandate of
“elaborating an international legally binding instrument
to regulate, in accordance with international human
rights law, the activities of transnational corporations and
other business enterprises”.

The OEIGWG has held four sessions since 2014. Dur-
ing its Fourth Session, the OEIGWG reviewed the Zero
Draft submitted by the Chairperson-rapporteur. The Zero
Draft was developed on the basis of a victim-based ap-
proach to human rights violations in the context of trans-
national business activities, with a view to guaranteeing
their access to justice and effective remedy, as well as
preventing such violations. The Zero Draft contains at
least six core elements: (i) the scope of the legally binding
instrument; (ii) prevention of human rights violations or
abuses in the context of business activities; (iii) access to
remedy for victims of such violations or abuses; (iv) adju-
dicative jurisdiction of courts to hear such cases; (v) legal
liability of business enterprises for such violations or
abuses; and, (vi) international cooperation and mutual
legal assistance for the effective implementation of the
instrument.

The Chairperson-rapporteur submitted the Revised
Draft of the legally binding instrument on 16 July 2019,
having in view the comments and proposals received
until the end of February 2019. The Fifth Session of the

Working Group is scheduled on 14 - 18 October 2019,
with a focus on substantive intergovernmental negotia-
tions based on the Revised Draft.

The present policy brief reviews those core elements of
the legally binding instrument as they are contained in
the Revised Draft, with the aim to provide analytical sup-
port to States” delegations and other stakeholders during
the negotiations on the binding instrument. This brief
considers a number of issues, concerns and legal aspects
that have been addressed during the previous sessions of
the OEIGWG and how they have evolved going towards
the 5th Session of the OEIGWG.

2. The Scope of the Legally Binding Instru-
ment

Since the adoption of Resolution 26/9, one of the most
discussed elements for the design of a legally binding
instrument on business and human rights has been its
scope, in particular the extent to which the instrument
will cover all business enterprises, or only those conduct-
ing transnational activities. This has also been an issue of
contention in historical discussions about the issue of
business and human rights.!

Thus, the adoption of the Human Rights Resolution
2005/69 on ‘Human rights and transnational corporations
and other business enterprises” by the Human Rights
Commission? led to the appointment of Prof. John Ruggie
as the Special Representative (SR) of the UN Secretary-
General on the issue of human rights and transnational
corporations (TNCs) and other business enterprises. This
was the first time that the issue of ‘other business enter-
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prises’ and human rights had been included in the
mandate of special procedures of the United Nations.

Prof. Ruggie submitted the ‘Protect, Respect and
Remedy Framework for Business and Human Rights’
to the UN Human Rights Council in 2008 (UN HRC,
UN Doc A/HRC/8/5); and in 2011, the “UN Guiding
Principles on Business and Human Rights (UNGPs).
The UNGPs have interpreted the phrase ‘transnational
corporations and other business enterprises’ as includ-
ing “all business enterprises’; but they also identified
the factors and circumstances that should be consid-
ered when measures and policies are established by
business enterprises to cope with and limit the impact
of their operations on human rights. According to Prin-
ciple 14 of the UNGPs, the scale, complexity and severi-
ty “of the enterprise’s adverse human rights impacts”
are factors that will differentiate the response that
States and business enterprises should consider when
designing such measures.

Resolution 26/9 also introduced a footnote defining
what ‘Other business enterprises’ would denote to-
wards the negotiation of a legally binding instrument.
It provided that ‘other business enterprises’ are “all
business enterprises that have a transnational charac-
ter in their operational activities, and does not apply to
local businesses registered in terms of relevant domes-
tic law.” Such drafting seems to suggest that the scope
of the legally binding instrument should be confined to
situations where transnational corporations and other
business entities with transnational activities are capa-
ble of evading their human rights responsibilities on
jurisdictional grounds.*

Indeed, the Zero Draft considered that the legally
binding instrument shall “apply to human rights viola-
tions in the context of any business activities of a trans-
national character” (Article 3.1) and defined such busi-
ness activities as “any for-profit economic activity (...)
that take place or involve actions, persons or impact in
two or more national jurisdictions” (Article 4.2). Never-
theless, the discussions held during the Fourth Session
of the OEIGWG clearly showed a two-sided approach
on the issue of scope. On the one hand, a number of
States considered that the scope of the instrument
should focus on the impact that a business activity gen-
erates and not on the nature of the activity being con-
ducted. Therefore, the scope of the instrument should
be broader, encompassing all business activities, and
not only those of a transnational character5 This posi-
tion was built on past discussions on the fact that both
domestic and transnational firms can be responsible for
human rights violations or abuses, and that peoples
whose rights have been violated are “unlikely to distin-
guish whether the business enterprise that causes them
harm has trans-national ownership or operations.”®

Nonetheless, for another position the scope of the
instrument should be faithful to the content and man-
date of the OEIGWG as established under Resolution
26/9 and, therefore, it should be limited to regulating

Page 2

the activities of transnational corporations and other busi-
nesses with transnational activities in the field of human
rights. This position considers that notwithstanding the
principle that all organs of society must respect all human
rights, as stated in the Universal Declaration of Human
Rights, the legally binding instrument should focus on
covering the legal gap that is found in situations where
transnational corporations use their complex structures to
evade justice, in particular along their value chains’.

The new Revised Draft seems to be building a bridge
between these two positions. Article 3.1 sets out the cover-
age of the instrument as applying to “all business activi-
ties, including particularly but not limited to those of a
transnational character.” The language includes a general
exception for the application to all business enterprises in
the form of “except as stated otherwise”, which will re-
quire the express inclusion of this exception in the text of
a particular provision. In line with this, Article 3.2 men-
tions what elements constitute the transnational character
of business activities, which include the following:

a. It is undertaken in more than one national jurisdic-
tion or State; or

b. It is undertaken in one State through any contractual
relationship but a substantial part of its preparation,
planning, direction, control, designing, processing or
manufacturing takes place in another State; or

c. It is undertaken in one State but has substantial effect
in another State.

The reading of these provisions requires a systematic
understanding of the text of the instrument, in particular
of Article 1.3 and 1.4 which define “business activities” and
‘contractual relationships’ respectively. Article 1.3 defines
business activities as “any economic activity of transna-
tional corporations and other business enterprises, includ-
ing but not limited to productive or commercial activity,
undertaken by a natural or legal person, including activi-
ties undertaken by electronic means.” Article 1.4 refers to
contractual relationship as “any relationship between nat-
ural or legal persons to conduct business activities, includ-
ing but not limited to, those activities conducted through
affiliates, subsidiaries, agents, suppliers, any business
partnership or association, joint venture, beneficial propri-
etorship, or any other structure or contractual relationship
as provided under the domestic law of the State.”

The reading of these articles sets the framework for the
implementation of all other provisions of the instrument.
There are certain elements in the Revised Draft that re-
quire certain clarification in their implementation. One
example is that the exception provided in Article 3.2 is not
included in other provisions, which seems to suggest that
the implementation of the instrument will depend on an
analysis on a case-by-case basis, in particular, with regard
to the application of Article 7 on adjudicative jurisdiction,
Article 9 on applicable law and Article 10 on mutual legal
assistance. These articles are designed with the aim of
facilitating access to justice in cases of transboundary
harm; therefore the transnational nature of business activ-
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ities would be an important element to be taken into
consideration in each particular case.

Following this line of argument, it appears that the
Revised Draft of the legally binding instrument has two
objectives. The first is to provide a broad scope of pro-
tection for victims of human rights violations or abuses
by any business activity through guaranteeing mini-
mum standards for the treatment of victims in such
cases (Article 4 on rights of victims) and the implemen-
tation of preventive measures in respect of all business
enterprises (Article 5 on prevention). The second objec-
tive is to clarify the manner in which those rights
should be implemented in cases where victims face
challenges in gaining access to justice due to the trans-
national nature of the conduct, which often forces vic-
tims to bring legal actions against transnational corpo-
rations directly in their home State and to deal with
substantive and procedural barriers (in relation to the
collection of evidence, applicable law and access to le-
gal aid, among others).

The OEIGWG could benefit from further discussions
on how to clarify these objectives, for instance, by ex-
pressly stating which articles will be only applicable in
cases dealing with transnational conduct. Article 5.3(d)
could serve as an example in this regard, as it expressly
mentions a mandatory action to be undertaken by busi-
ness enterprises conducting transnational business ac-
tivities by “[i]ntegrating human rights due diligence
requirements in contractual relationships which in-
volve business activities of a transnational character,
including through financial contributions where need-
ed.”

3. Prevention of Human Rights Violations or
Abuses

During the fourth session of the OEIGWG, the Chair-
person-rapporteur considered that the element of pre-
vention was the first and primary pillar of the legally
binding instrument. He mentioned that the Zero Draft
incorporated elements of the UNGPs, and drew on ex-
periences from national, regional and international sys-
tems.8

Similarly, the fourth session revealed a common ap-
proach by States and stakeholders on the need to
strengthen and clarify the standards that would be ap-
plicable for business enterprises. One issue of particular
concern was the nature of the standards included in
Article 9 of the Zero Draft. According to some States
and other stakeholders, the nature of human rights due
diligence requirements should respond to an approach
focused on an expected conduct, rather than expected
outcomes. This differentiation is an important one, as it
will establish the tone and manner in which States will
fulfil their obligations.

For the International Law Commission (ILC), the
obligations of conduct determine the means to be
adopted by States for the purpose of achieving a certain
result; and the obligations of result —or outcome- allow
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the State the flexibility to choose what means can be used,
but independently of the means, a given result should be
achieved.? Although it seems that the latter obligations
will result in granting the State more flexibility on the
adoption of certain measures to attain an outcome, the fact
is that State responsibility will raise at the moment when
the expected result was not achieved, for example, “the
adoption of a law, while it may appear inimical to the re-
sult to be achieved, will not actually constitute a breach;
what matters is whether the legislation is actually ap-
plied.”10

On the other hand, an obligation of conduct is an obli-
gation to engage in a “more or less” determinate con-
duct.’® The Committee on the Economic, Social and Cul-
tural Rights (CESCR) recognises that the obligation of
States to protect the rights recognised in the International
Covenant on Economic, Social and Cultural Rights in the
context of business activities “entails a positive duty to
adopt a legal framework requiring business entities to
exercise human rights due diligence in order to identify,
prevent and mitigate the risks of violations of Covenant
rights, to avoid such rights being abused, and to account
for the negative impacts caused or contributed to by their
decisions and operations and those of entities they control
on the enjoyment of Covenant rights.”12 Similarly, it states
that such obligations should include “measures such as
imposing due diligence requirements to prevent abuses of
Covenant rights in a business entity’s supply chain and by
subcontractors, suppliers, franchisees, or other business
partners.”13

The Revised Draft seems to be drafted in accordance
with the spirit of General Comment 24 of the CESCR. Ar-
ticle 5.1 provides for the obligation of States to ensure that
“their domestic legislation require all persons conducting
business activities (...) in their territory or jurisdiction, to
respect human rights and prevent human rights violations
or abuses”. Similarly, Article 5.2 requires States to “adopt
measures necessary to ensure that all persons conducting
business activities (...) undertake human rights due dili-
gence” and alludes to a set of preventive conducts that
should be incorporated into those means and that busi-
ness enterprises shall comply with, including identifica-
tion of any potential human rights violations or abuse,
taking appropriate actions to prevent those violations,
monitoring human rights impacts and communicating
these policies to all stakeholders. According to this article,
business enterprises will have to make public all policies
and measures adopted to achieve the prevention of hu-
man rights violations, including those under their contrac-
tual relations.

This seems to imply that States’ obligations are not
based on achieving a determined outcome by any means,
but rather to adopt domestic legislation and national en-
forcement mechanisms requiring all business enterprises
to respect human rights and prevent human rights viola-
tions. The legal obligation to respect human rights applies
to all business enterprises, and therefore, the violation or
abuse of these rights requires legal liability as established
under Article 6 of the Revised Draft, which then opts for
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establishing obligations of conduct for States and clari-
fying the means of implementation of the UNGPs, in
particular UNGP 3.

Although the Zero Draft suggested the inclusion of a
general exception for the fulfilment of these obligations
for small and medium enterprises (SMEs), which was
welcomed by some delegations during the fourth ses-
sion of the OEIGWG, others signaled that no exception
should be included as it would generate a climate of
discrimination. The current Revised Draft tries to solve
the situation by introducing the right of States to pro-
vide incentives to facilitate compliance with the obliga-
tions set out in Article 5. This goes in line with the obli-
gation of States to put in place effective national proce-
dures to ensure such compliance while considering the
size, nature, context of and risk associated with busi-
ness activities (Art. 5.4); such incentives are applicable
to all business enterprises, with their size as the only
factor of differentiation. For example, one element that
should be considered, in particular within global value
chains, is the possibility of identifying mechanisms to
put the weight of those measures on the business cor-
poration at the top of global value chains rather than on
SMEs belonging to them.

4. Access to Remedy for Victims

The fourth session of the OEIGWG discussed the issue
of guaranteeing access to remedy for victims of human
rights violations and abuses in the context of business
activities. The Chairperson-Rapporteur noted that the
primary objectives of the draft instrument focused on
the protection of victims and their effective access to
justice and remedy?¢. Similarly, he noted the need to
overcome a number of obstacles victims face in access-
ing justice, particularly in cases were transboundary
conduct is involved!s. Several comments were made at
that session regarding the need to clarify the text and
‘terminology” used in the Zero Draft, as those issues, if
not addressed, could lead to an inconsistent application
of the instrument in different States.

Experience has shown that victims of human rights
violations and abuses by business enterprises face a
number of constraints to access to justice. These chal-
lenges include the lack of access to jurisdiction of the
host State of business enterprises due to the absence of
adequate substantive and procedural laws to achieve
effective remedy?6, obstacles related to jurisdiction of
foreign courts, collection of evidence and information,
or difficulties for “piercing the corporate veil’” when
bringing claims in the home State of TNCs. The Office
of the High Commissioner for Human Rights has iden-
tified a number of barriers faced by victims, and high-
lighted that “[d]ifferences in domestic conditions are to
be expected and in many cases reflect variations in
background legal systems, legal culture and traditions,
levels of social and political stability and economic de-
velopment (...) these differences also pose challenges to
future efforts to improve access to remedy at domestic
level”?7. Similarly, Richard Meeran has recognised that
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forum non conveniens, lifting the corporate veil and gather-
ing of evidence are significant obstacles that victims face
when dealing with corporate accountability.18

The Revised Draft of the legally binding instrument
seems to follow the line of its predecessor with the inclu-
sion of language that clarifies procedural rights for vic-
tims of human rights violations or abuses in the context of
business activities. For example, the new document in-
cludes recognition of State-based non-judicial grievance
mechanisms of the State parties (Art. 4.8) and a broader
scope of protection for guaranteeing a “safe and enabling
environment for persons, groups and organizations that
promote and defend human rights and the environment”
(Art. 4.9) and language concerning gender-based protec-
tion and support services to ensure equal and fair access
to justice (Art. 4.4).

Nevertheless, it has been pointed out that certain ele-
ments require major attention. In particular, the Revised
Draft relies on the concept of ‘contractual relationships’
which for some commentators might increase the burden
of procedural requirements that victims will have to bear
in order to prove that a ‘contract’ was signed between a
parent company and a subsidiary, and just the element of
control will not suffice.’ Certain aspects of the current
text may allow to address these concerns, although certain
clarifications may also be required.

First, as stated above, the concept of ‘contractual rela-
tionship” is defined in a broad manner, allowing for a
comprehensive implementation of the legally binding
instrument to all business activities in the context of glob-
al value chains.

Second, although some business relationships could be
developed without a contract in place, these cases are ex-
ceptional and they are developed on the basis of “normes,
custom and practice, and written documents such as or-
ders,”20 which may be understood as a contract between
the parties. For example, the European Court of Justice
has held that “long-standing business relationships which
have formed without a contract in writing may, in princi-
ple, be regarded as falling within a tacit contractual rela-
tionship, breach of which is liable to give rise to contractu-
al liability.”2! For the Court, the existence of a tacit con-
tractual relationship will require a body of consistent evi-
dence which may include “the existence of a long-
standing business relationship, the good faith between the
parties, the regularity of the transactions and their devel-
opment over time expressed in terms of quantity and val-
ue, any agreements as to prices charged and/or discounts
granted, and the correspondence exchanged.”?2 The non-
existence of a written contract in a business relationship
does not mean, hence, that an implicit contract relation-
ship may not be in place; on the contrary, a long-standing
business relationship, correspondence or other written
orders would suffice to establish the existence of a con-
tractual relationship.

Nevertheless, the provisions regarding the implementa-
tion of a legally binding instrument could introduce at
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least two elements to facilitate access to justice. One is
the reversal of the burden of proof at the request of the
victims, not on a proprio motu basis. This could be ob-
tained by recognising in the instrument the presump-
tion of control and contractual relationships, although
such recognition might entail further elaboration. The
second element would be a clarification of the concept
of ‘no other available forum” under the principle of fo-
rum necessitatis®, or by banning the application of the
doctrine of forum non coveniens, securing an avenue for
claimants to bring cases against TNCs directly in their
home States?*. While Article 7 on jurisdiction includes
the obligation of States to have jurisdiction over trans-
boundary cases, a number of stakeholders have
stressed the need to clearly introduce a prohibition of
the application of forum non conveniens.

5. Adjudicative Jurisdiction of Courts

The Chairperson-rapporteur considered that the legally
binding instrument should give a choice for victims to
decide where they would bring a case. The choice of
jurisdiction has been identified as key to ensuring effec-
tive access to justice. During discussions in the fourth
session of the OEIWG, some delegations and civil socie-
ty organizations (CSOs) expressed their appreciation
for the article on jurisdiction in the Zero Draft and con-
sidered that extraterritorial jurisdiction by home States
was crucial to ensuring that companies remain account-
able for their conduct. However, other delegations
voiced concern over a possible extraterritorial jurisdic-
tion.

The Revised Draft has added the word
“adjudicative” to the term jurisdiction, denoting a more
centred approach to the jurisdiction of courts to hear
claims brought by victims of human rights violations
and abuses in the context of business activities. This
excludes any confusion with prescriptive or legislative
jurisdiction, which concerns the ability of states to pre-
scribe laws for actors and conduct abroad, and enforce-
ment jurisdiction, which concerns the ability of states to
ensure that their laws are complied with. Adjudicative
jurisdiction is an essential element for articulating ac-
cess to remedies by victims, as it gives them the means
for presenting cases to be heard by a competent court
based on access to information, witnesses and other
necessary evidence to pursue a claim and ensuring the
enforcement of a judicial decision.

The Revised Draft considers three elements to estab-
lish jurisdiction: the place where human rights viola-
tions occurred; where the victims are domiciled; or
where the natural or legal person or association of nat-
ural or legal persons are domiciled, characterising the
latter as the place where it has its (a) incorporation; or
(b) statutory seat; or (c) central administration; or (d)
substantial business interests.2

Clearly, the language established under this provi-
sion allows victims to define which forum will repre-
sent the best chances for a successful claim and ad-
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dresses a number of factors that might limit their access to
justice. For example, a number of cases of human rights
violations by business entities with transnational activities
have encountered difficulties at the enforcement stage.
Even if victims are successful in a claim at their home
State, companies could wind-down operations and leave
the country before redress is provided. In such cases, the
treaty allows victims to initiate legal proceedings in the
home State of the corporation. Similarly, in cases in which
victims have been forcibly displaced due to acts or omis-
sions causing harm because of business operations, vic-
tims could initiate proceedings in the country in which
they are currently residing, or in the country where the
damage occurred.

Finally, the inclusion of the place of domicile of the vic-
tims broadens the scope of their protection allowing them
to pursue their case where they live, eventually reducing
litigation costs and facilitating access to justice. Moreover,
the fact that the Revised Draft mandates States to recog-
nise the jurisdiction of the court where the defendant is
domiciled will avoid the use of the doctrine of forum non
conveniens in cases covered under Article 7.

6. Legal Liability for Human Rights Violation
or Abuses

Legal liability has been one of the issues that attracted
great attention during the discussions on the legally bind-
ing instrument. The Chairperson-rapporteur considered
that the Zero Draft “sought to balance prescription and
flexibility, thus allowing States the freedom to determine
how best to implement the article. The provisions on civil
liability focused on broadly accepted principles, while
those on criminal liability allowed States to apply effective
non-criminal sanctions in order to garner broader ac-
ceptance by States.”26

The current Article 6 on legal liability has been clarified
by including a list of criminal offences that States should
consider for establishing liability of legal persons conduct-
ing business activities. Similarly, it considers liability for
harm caused by natural or legal persons conducting busi-
ness activities including through contractual relationships.
Such liability is based on control or supervision over the
business activities that caused the harm, or the foreseea-
bility of risks for human rights. This goes in line with the
recognition of the obligation to ensure a comprehensive
and adequate system of legal liability for human rights
violations or abuses.

Nevertheless, the inclusion of a list of criminal offences
in Art. 6.7 has been understood by a number of civil socie-
ty organizations as limiting the liability of legal persons
only to those acts included in Art. 6.7. According to this
reading, legal persons will only be liable for violations or
abuses that resulted from those criminal offences. Never-
theless, while recognising the need for more clarity in the
text, Art. 6.6 and Art. 6.7 must be read separately, as the
Revised Draft includes two levels of legal liability. The
first one recognises legal liability for any harm caused by
a natural or legal person conducting business activities
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amounting to human rights violations or abuses as de-
fined in Article 1 (Art. 6.6); and the second one pro-
vides for legal liability of legal persons on the basis of a
limited list of criminal offences. Therefore, there is no
limitation to the criminal liability of natural persons
that have committed criminal offences beyond those
listed in Article 6.7, nor to the possibility of States es-
tablishing that other criminal offences will carry legal
liability for legal persons.

7. International Cooperation and Mutual Le-
gal Assistance

The Sixth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders considered
that international cooperation was indispensable to
achieve the protection of the rights of victims of abuse
of power. It concluded that there was a consensus on
the need to strengthen international cooperation for
“exchange of information, policy formulation and mu-
tual assistance in law enforcement and in judicial pro-
ceedings.”?” The Chairperson-rapporteur considered
that international cooperation and mutual legal assis-
tance under the Zero Draft aimed at filling jurisdiction-
al gaps, and some delegations observed that the word-
ing of the suggested articles was grounded in existing
international law and that it was important for the fu-
ture instrument?s.

Mutual legal assistance and international coopera-
tion is fundamental for the attainment of the goals of
the legally binding instrument, as individual countries
are not “always in a position to fight corporate abuses
which transcended national borders.”?® The Revised
Draft builds a bridge for increasing collaboration
among countries for ensuring access to effective reme-
dies for victims of human rights violations or abuses
due to business activities.30

8. Conclusions

The Open-Ended Intergovernmental Working Group
on Transnational Corporations and Other Business En-
terprises with Respect to Human Rights enters its fifth
year of discussions for the adoption of a legally binding
instrument on the matter. These discussions will now
be based on a Revised Draft that has clarified and im-
proved the language of the Zero Draft, which may con-
tribute to move forward towards its adoption. Alt-
hough a number of elements are still under discussion,
and would require further improvement, the work of
the OEIGWG is on the right track.

Major changes have been incorporated into the Re-
vised Draft to attain this objective; this reflects the
openness of the Chairperson-rapporteur to new ap-
proaches towards attaining the best negotiated out-
comes for the promotion and protection of human
rights. The Revised Draft continues to place the rights
of victims at the centre. Discussions during the fifth
session of the legally binding instrument should focus
now on the most prominent discrepancies on the re-
vised text while finalizing those provisions which enjoy
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a broader consensus and developing constructive alterna-
tives for the evolution of the text.
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