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I. INTRODUCTION

In the context of COVID-19, WTO Members have noti-
fied to the WTO a range of trade measures. What has
also emerged over the recent weeks are:

i) A very clear line of thinking by mostly developed
Members on market access - trade liberalization, ban-
ning agriculture export restrictions, and accelerating
the introduction of new trade rules for the digital econ-
omy, notably to ensure free data flows. They have put
forward proposals at the WTO in relation to these is-
sues, and have also promoted the same ideas through
the G20 and other institutions.

ii) Some Members are also introducing narratives on
trade and food security in the context of the COVID 19
crisis, suggesting solutions as the way forward that
have not worked for developing countries in the last
three decades; and

iif) Last and most importantly, there is an eerie si-
lence on what is the most critical issue vis-a-vis the
WTO and COVID - the restrictions that the WTO's in-
tellectual property rules are likely to have on support-
ing countries’ access to pharmaceuticals and medical
products (e.g. equipment, diagnostic kits, etc.).!

This paper examines the narratives regarding the issues
of market access and trade liberalization of medical relat-
ed goods, export restrictions in agriculture and digital
trade rules, ,and the ‘double discourse’ and interests be-
hind them.2

Economic and Human Devastation Developing Countries
are Facing

The Coronavirus pandemic is expected to turn global eco-
nomic growth ‘sharply negative’ in 2020. Kristalina
Georgieva, the IMF's managing director says that the
world faced the worst economic crisis since the Great De-
pression of the 1930s. Over 170 countries will experience
negative per capita income growth in 2020.3 Whilst this
will affect developed and developing countries, unlike
developed countries, the developing world unfortunately
has very little wherewithal to provide social security and
cushion its people from the worst effects of the economic
disaster.

At a macro-economic level, developing countries, even
the middle income countries, are becoming extremely ex-
posed in the following ways:

o low commodity and oil prices
o worsening debt crisis
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o capital flight
e loss of income from remittances
e loss of income from tourism

e drying up of export earnings as overseas de-
mand slows or stops entirely.

At a human level, jobs in the informal sector have
disappeared. Poor people already living from hand to
mouth are facing hunger and starvation. Reports are
now emerging that the economic devastation of the
pandemic on the ultra poor could kill more people than
the virus itself.# The UN has warned of a looming
‘hunger pandemic’ bringing possibly ‘the worst hu-
manitarian crisis since World War II'. The World Food
Programme has reported that famine in as many as
three dozen countries is "a very real and dangerous
possibility" due to ongoing wars and conflicts, econom-
ic crises and natural disasters - such as the locusts in
East Africa. 130 million people could be on the brink of
starvation by end 2020. Christian Aid has warned that
30 million children are at risk of dying.5

It is in the context of this economic and human dev-
astation that the narratives and proposals at the WTO
should be assessed, and the way forward considered.

Il. TRADE MEASURES TAKEN

Governments across the entire spectrum of the WTO
Membership have responded to the COVID-19 pan-
demic by taking a range of trade measures to ensure
that they have adequate supplies of essential products
to manage the pandemic. Some have also taken
measures in relation to food, due to concerns about

disruptions in food supply chains.

Two main forms of trade measures have been imple-
mented in recent weeks by Members:

i) reduction of tariffs on medical related products to
deal with the pandemic; and reduction of tariffs in food;

ii) export restrictions (or measures such as require-
ments for licensing) mainly on pharmaceuticals and medi-
cal/health products to ensure that the domestic needs are
given priority; a few have taken export restrictions in rela-
tion to food items.®

lll. PROPOSALS AND NARRATIVES ON
TRADE LIBERALIZATION, EVEN AS DEVEL-
OPED COUNTRIES SEARCH FOR
‘STRATEGIC AUTONOMY’

Submissions and Narratives on Trade Liberalization

Several submissions by Members and statements by vari-
ous agencies are encouraging Members to take on trade
liberalization commitments. The logic is that free and
open trade will facilitate access to these products. Howev-
er, who can benefits from of trade liberalization in the
context of the current crisis? Some of the proponents on
trade liberalization are already the most competitive in
the medical sector. Others who may be net importers but
have the technologies are currently pumping subsidies to
their domestic producers to become more self-sufficient
(see section below).

The following submissions and statements propose
further trade liberalization in relation to goods and/or
services needed to address COVID 19:

Summary of Measures Adopted by WTO Members in Goods due to COVID-19’

Measures adopted by Members and Observers (Imports/Exports - 221
trade in goods only)
Measures adopted in Exports (both Agriculture and Health) 108
Measures adopted in Imports (both Agriculture and Health) 88
Other type of measures adopted 25
Measures lifting export restrictions in both health and food products (1) 5
Measures on agricultural/food products 38
Exports 26
Measures eliminating restrictions on food exports (2) 1
Imports 12
Measures imposing restrictions on food imports (3) 1
Measures eliminating restrictions on food imports 11
Measures on health related products 158

(1) India, South Africa, Viet Nam (Health related goods, SA has lifted restrictions on

fresh Ag products)

(2) South Africa’s elimination of the temporary export ban on wine and fresh

products

(3) EU: Reimposition of specific import tariffs (EUR 5.27/tonne) on maize, sorghum

and rye, due to the COVID-19 pandemic
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Joint Ministerial Statement (WT/GC/212, 5 May 2020)

A Statement by the Ministers responsible for the
WTO of 42 members was circulated on 5 May 2020 at
the request of Switzerland.? On tariff liberalization, the
Statement says:

‘We encourage work at the WTO on concrete actions
aimed at facilitating cross-border flows of vital medical
supplies and other essential goods and services, includ-
ing through the application of best practices and sim-
plified procedures and through further trade opening.”

The Statement does not specify what ‘concrete ac-
tions’ are encouraged to be adopted, particularly
whether it refers to improvements in custom proce-
dures, changes in tariffs levels or other measures.

The Singapore/ NZ Proposal - Declaration on Trade in
Essential Goods for Combating the Covid-19 Pandemic,
G/C/W /777,16 April 2020

On 15 April, New Zealand and Singapore signed a
joint Declaration on Trade in Essential Goods for Combating
the COVID-19 Epidemic. This Declaration was then sub-
mitted to the WTO and its sponsors ‘encourage(d)” oth-
er WTO Members to also sign on.

According to NZ and Singapore, ‘the Declaration
covers tariff elimination and both import and export
measures... The purpose of the Declaration is to ensure
that during the COVID-19 global pandemic,
production and trade in essential items such as medical
supplies and food continue to flow freely to their
intended destinations.’

The goods liberalization commitments in the decla-
ration are as follows:

Tariff Elimination and Implementation

1. Each Participant will eliminate all customs
duties and all other duties and charges of any
kind, within the meaning of Article II:1(b) of
the General Agreement on Tariffs and
Trade 1994 ("GATT 1994"), with respect to all
products listed in Annex I.

There are two lists in the NZ/ Singapore proposal.
Annex 1 -under which liberalization would be
compulsory- contains a list of 126 tariff lines consisting
of medicines, medical equipment, cleaning products,
personal protective equipment (PPE) plus three
agricultural lines including food preparations.0 Spirits
and liqueurs are also in Annex I.1' Annex II consists of
almost all agricultural tariff lines (except cotton and
vegetable oils).

It is useful to note that the top three exporters of
Annex I products in 2019 are Germany ($142 billion);
US ($125 billion); and Switzerland ($91 billion). The top
10 net exporters (subtracting their imports) of Annex I
products are Switzerland ($53 billion); Ireland ($52 bil-
lion); Germany ($48.9 billion); Netherlands ($24 bil-
lion); Singapore ($13 billion); India ($11.8 billion);
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Belgium ($9 billion); France ($8.5 billion); Italy ($7 billion);
and China ($5.9 billion).

New Zealand is a large exporter (nearly $3 billion), but
also an importer of Annex I products. In 2019, it had an
insignificant negative trade balance of about $10.7 million
for Annex I products. The country is, however, a major
exporter of agricultural products, which explains its inter-
est in cutting down tariffs for agriculture tariff lines
(Annex II). NZ’s net trade balance for all agriculture prod-
ucts was $20 billion in 2019.

Australia - ‘Unilateral Measures Relating to the COVID-19
Pandemic: Measures to Facilitate the Importation of Vital
Medical Supplies’, G/MA/W /152, 4 May 2020

It is interesting that Australia did not join the NZ/ Sin-
gapore proposal. A look at the trade data shows that Aus-
tralia is actually a large net importer of the Annex I prod-
ucts. It has a negative trade balance of US$8.9 billion.

However, on 4 May, Australia submitted a proposal to
the World Trade Organization Members regarding tempo-
rary ‘Unilateral Measures Relating to the COVID-19 Pan-
demic’. Unlike NZ/Singapore, it does not commit to hav-
ing permanent zero tariffs on selected lines.

The submission stated that “Australia has introduced a
temporary tariff concession measure to facilitate the im-
portation of certain goods required to manage the crisis
created by the COVID-19 pandemic... Australia
encourages other Members to adopt similar trade-
facilitative measures to support the global response to the
COVID-19 pandemic.”

Australia’s list (27 tariff lines on 8 digit level) is narrow-
er than the WCO/ WHO list of COVID-19 products (54
lines at a 6-digit level).

It is noteworthy that in its liberalization proposal, Aus-

Australia’s Liberalization List Compared
with the WCO/ WHO'’s COVID-19 List of
Products

SUMMARY - LIST
COMPARISON:
WCO/WHO - Australia -
Singapore/N.Zealand
(at 6 digits HS)

Tariff
Lines

WCO/WHO Tariff lines (1) 54

Australia list (2) 27

Australia Tariff lines included in 26
WCO/WHO List

Australia Tariff lines NOT included 1
in WCO/WHO List

Singapore/NZ Tariff lines (Annex I) 126

Singapore/NZ Tariff lines included 34
in WCO/WHO List

Singapore/NZ Tariff lines NOT 92
included in WCO/WHO List

(1) WCO/WHO List has many tariff
lines that are not disaggregated

(2) Australia’s list is at 8 digits
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tralia has excluded the liberalization of hand sanitizer
because it has domestic companies producing this
(more below).

European Union (EU)

It was reported in mid-April that the EU Trade Com-
missioner was discussing a tariff liberalization agree-
ment on medical products with EU trade ministers. On
16 April, Bloomberg said that the EU was seeking to
‘permanently eliminate tariffs on medical goods need-
ed to respond to the Covid-19 health crisis, which could
cover a range of products valued at about $597 billion
per year.” It said that the EU Trade Commissioner Phil
Hogan had proposed launching a “comprehensive ne-
gotiation” with nations ‘to cut tariffs and unburden
global supply chains for key medical goods’.12 The ma-
jor European economies are, as noted above, among the
largest net exporters of medical products. At the time
of writing, no formal proposal has yet emerged and
there is no clarity whether there might be one in the
offing or not.

Statements from Other Agencies Encouraging Tariff
Liberalization

WTQO'’s Deputy Director General (DDG) Alan Wolff
stated:

‘Broad tariff suspensions and negotiated reductions
and elimination where possible -- zero tariffs could be
considered for pharmaceuticals, information technolo-
gy products, environmental goods'?, and products that
already bear a low tariff’.14 Like liquors above, what is
being advocated for liberalization is broader than the
health sector.

The OECD’s policy brief on COVID and trade sug-
gested:

‘Cutting tariffs on essential medical products - coun-
tries could explore a WTO, including plurilateral, initi-
ative to remove tariffs on a to-be-agreed list of essential
medical supplies (similar to the agreement reached on
Information Technology products).’1>

In sum, a number of proposals have been made to-
wards further trade liberalization, on the grounds of
facilitating access to supplies urgently needed to ad-
dress the health impact of COVID 19.

As examined below, many countries have realized
that the local production of pharmaceuticals and medi-
cal supplies has strategic importance and have taken
measures to actively promote it. Such measures, alt-
hough taken in response to the current juncture, are
likely to be permanent features in industrial policies
beyond the COVID 19 crisis.

State-led Industrial Policy - Shifting Production Home

The more advanced economies are already putting in
place plans to be more self-sufficient, and giving subsi-
dies to their companies to enter into the production of
essential or strategic products.
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A New York Times article quotes experts suggesting
that there will be “a rethink of how much any country
wants to be reliant on any other country... this does accel-
erate the type of thinking that has been going on in the
Trump administration, that there are critical technologies,
critical resources, reserve manufacturing capacity that we
want here in the U.S. in case of crisis.” 16

On 11 May 2020, the US Trade Representative Robert
Lighthizer’s Op-ed in the New York Times said: “The pan-
demic has vindicated the Trump trade policy in another
way: It has revealed our overreliance on other countries as
sources of critical medicines, medical devices and person-
al protective equipment. The public will demand that pol-
icymakers remedy this strategic vulnerability in the years
to come by shifting production back to the United States’.

In fact, it is estimated, in relation to medicines, that
about 80 percent of the basic components used in U.S.
drugs, known as active pharmaceutical ingredients (APIs),
come from China and India.?”

The box below gives an overview of some countries’
plans to invest in local production of ‘essential’ products.

EU

EU’s trade commissioner Hoganis reported to have
“stressed the importance of ‘ensur[ing] the EU's strategic
autonomy’ while noting that a full reshoring of European
industries would be impossible”. 18

Further, the EU’s ‘Roadmap for Recovery’ says: ‘The
Covid-19 pandemic has shown the pressing need to
produce critical goods in Europe, to invest in strategic
value chains and to reduce over-dependency on third
countries in these areas.’??

France

France’s Finance Minister Le Maire urges ‘a deep re-
evaluation of supply chains.” He has ordered a review to
determine which French industries are needed to rebuild
an “economic and strategic independence”. 20

French President Macron also said that “Delegating our
food supply [...] to others is madness. We have to take
back control”. This was followed two weeks later by
Minister Le Maire issuing a rallying cry to the nation’s
supermarkets on 24 March to ‘Stock French products’. Le
Maire termed this '"economic patriotism". French
supermarket chain Carrefour has already moved to
source 95% of its fruits and vegetables from within
France.?!

Switzerland

The President of the Swiss Confederation has also noted
that 'We must also reduce our dependence on foreigners
for medical supplies and energy.'2?

United States

The US has passed legislation to provide a $2 trillion to
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address the fall out from the Coronavirus. This money
includes ‘loans or investments’ to businesses, $32
billion in grants to the airline industry and more.?
Funds are also being provided ‘for developing
domestically the coronavirus vaccine and for ‘medical
supplies’. 24

Various think tanks in the US have been calling on the
state to provide incentives for manufacturing to be
brought back to the US. The American Enterprise Insti-
tute’s Derek Scissors noted that ‘The federal govern-
ment can also incentivize businesses to reshore manu-
facturing jobs by creating tax breaks that are tied to
investment in the U.5."%

On 4 May, Reuters reported that ‘The Trump
administration was "turbocharging" an initiative to
remove global industrial supply chains from China’.
Keith Krach, undersecretary for Economic Growth,
Energy and the Environment at the U.S. State
Department told Reuters:

‘T think it is essential to understand where the
critical areas are and where critical bottlenecks
exist," Krach said, adding that the matter was key
to US. security and one the government could
announce new action on soon.

“The U.S. Commerce Department, State and other
agencies are looking for ways to push companies to
move both sourcing and manufacturing out of
China. Tax incentives and potential re-shoring
subsidies are among measures being considered to
spur changes, the current and former officials told
Reuters.

““There is a whole of government push on this,”
said one. Agencies are probing which
manufacturing should be deemed “essential” and
how to produce these goods outside of China."2

On 4 May, House Ways and Means Committee Chair,
Richard Neal called for the suspension of tariffs for 90
days. He reportedly said that after the crisis is over,
the United States should take another look at existing
policies “and have the courage to enact the necessary
transformative changes to make our supply chains
smarter, our manufacturing capabilities stronger, and
our country and citizens better prepared for future
emergencies’.?’

On 5 May, Josh Hawley, Republican Senator publishes
in the NY Times that the “WTO Should be Abolished’
and that “America must restore its economic sover-
eignty’. He said that “That means returning production
to this country, securing our critical supply chains and
encouraging domestic innovation and manufactur-
ing.’28

Australia

Australia’s submission mentioned above states that
hand sanitizer or tariff classification 3808.94.00 is spe-
cifically excluded from by-law 2019608. There is cur-

rently significant manufacturing capacity in Australia for
hand sanitizer. The exclusion of hand sanitizer reflects this
capacity and the fact that Australian businesses have refo-
cused their operations to increase domestic supply in re-
sponse to COVID-19.

Japan?®

‘Japan will launch a subsidy program to encourage do-
mestic manufacturers to transfer their overseas production
bases to Southeast Asia, as the coronavirus pandemic has
greatly disrupted their supply chains heavily dependent
on China, Kyodo news service reported.

‘The ¥23.5 billion ($220 million) program, incorporated
into the government’s emergency stimulus package to
ease the economic fallout from the pandemic, will help
firms diversify their supply chains by financially assisting
the construction of production facilities as well as feasibil-
ity studies in ASEAN countries.

‘The initiative came after many automakers and other
manufacturers suffered a shortage of parts produced in
China after the new coronavirus outbreak started late last
year in the central Chinese city of Wuhan. “Even before
the virus outbreak, there has been a growing need for Jap-
anese firms to set up production bases in the ASEAN re-
gion,” an Economy, Trade and Industry Ministry official
said. “(The subsidy scheme) will help our country build
better relationships with ASEAN countries, too.”

‘In another effort to reinforce supply chains, the govern-
ment will spend ¥220 billion to promote domestic output
of items that are currently heavily imported from certain
areas. Subsidies also included in the stimulus will go to
financially support the relocation of Japanese firms’" over-
seas production sites back home. The program will also
target manufacturers of items essential for Japanese people
to “lead a healthy life” amid the outbreak, including face
masks and alcohol sanitizers. They can receive subsidies
when they newly open factories or boost their existing
output capacity in Japan.’

POLICY BRIEF

Observations and Questions

1)Liberalization for a Broader Range of Products than
Those Related to COVID-19. The need to respond to
COVID 19 has apparently been regarded by some WTO
members, and also the WTO Secretariat (joined by other
developed countries’ institutions), as an opportunity to
promote a deeper (and possibly permanent) trade liberal-
ization. The call to liberalize has involved, in some cases, a
wider range of products than just those relating to COVID
-19. It has been a combination of sectoral NAMA (non-
agriculture market access) negotiations; agriculture mar-
ket access negotiations (Annex II in the Singapore/ NZ
proposal); information technology products®® as well as
services.

2) The Main Beneficiaries are also the Proponents of
Liberalization. The main proponents of these liberaliza-
tion proposals are already the most competitive and
would be the main beneficiaries should the world bring to
zero tariffs on these ‘essential’ COVID-related products.
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This suggests that some of these proposals are not
merely inspired by the objective of alleviating suffering
in countries affected by the pandemic, but by commer-
cial interests as well.

3) Developed Countries” Double Discourse on Liber-
alization and Impact on Developing Countries. What
will be the effect if developing countries open their
markets whilst major economies put resources into
stepping up domestic production and making them-
selves more self-sufficient? Several developed coun-
tries” governments are already putting in place active,
state-supported industrial policies to promote domestic
production and to reduce dependency on foreign sup-
plies, including with subsidies and other measures.
This would enhance their competitive capacity. Liberal-
ization will, therefore, be a major ‘win” for these com-
petitive producers. It would be difficult for most devel-
oping countries to build up their own industries (not
only important to locally generate value-added and
jobs, but as a strategic resource) and compete with such
foreign suppliers. They are likely to become consumers
and overly dependent on foreign supplies of critical
products as a result of further liberalization.

Are developing countries in a situation which re-
flects what Cambridge professor Ha Joon Chang has
been saying in his books, including ‘Kicking Away the
Ladder” and ‘Bad Samaritans: The Myth of Free Trade
and the Secret History of Capitalism’ etc.? It would
seem that developed countries preach to others to ‘Do
As 1 Say, NotasIDo’.

4) Why Permanent Measures for a Serious But Tem-
porary Crisis? What is the logic in taking permanent
tariff reduction commitments at the WTO when the
COVID crisis is temporary?

5)_Liberlisation Will Not Support Countries” Fiscal
Challenges. Developing countries will need all the in-
come they can get to manage this crisis. There are some
tariff lines which bring in revenue, and which have
been suggested for tariff cuts e.g. the proposal on zero
tariffs on liquor and alcohol in the Singapore / NZ pro-
posal. This will reduce states” revenues when it is most
needed.

6) Who Pays the Most? Developing Countries cur-
rently have higher average tariffs than developed coun-
tries. Those with higher tariffs would therefore be the
ones ‘paying’ when it comes to a proposal to bring tar-
iffs to zero.

Conclusions

There is a need to differentiate between short and long
term responses. Permanently lowering (eventually
bringing to zero) tariffs on pharmaceuticals, medical or
food products will not help developing countries to
neutralize the devastating effects of the ongoing socio-
economic crisis nor to fulfill their long-term develop-
ment aspirations :

In the short term, meeting public health objectives
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and food security are clearly the overriding priority for all
governments. Members can unilaterally liberalize trade
when this meets their public health / food security objec-
tives, without awaiting for the WTO to get an agreement
thereon, and determine the temporal applicability of the
adopted measures.

However, taking permanent liberalization obligations
in respect of pharmaceuticals or medical and food prod-
ucts (in the face of the growing State support for local pro-
duction by some Members or simply in the face of asym-
metric competitive capacities) is ill-advised. It will mean
that most developing countries will not be able to nurture
their own domestic production in these products even in
the medium to long-term. Developing countries do not
have deep pockets to provide incentives and grants to
their local producers as developed countries do. They
may also need tariffs after the crisis to protect industries
and jobs.

In summary, further trade liberalization does not work
for developing countries. In the medium to long term,
developing countries need to do as developed countries
are doing not as they are saying. Developing countries
should use this crisis as an opportunity for diversification
and to jump-start their manufacturing sector. This can be
done nationally and/ or regionally. In addition to various
other instruments, they will also require trade policy tools
to support infant industries.

In order to address the dramatic social and economic
impact of COVID, developing countries need to preserve
their policy space to design and implement industrial pol-
icies adapted to their conditions and priorities. These are
extraordinary circumstances and an opportunity for the
WTO membership to show that the multilateral system
has sufficient flexibility and the tools to provide the need-
ed people-centered solutions.

IV. EXPORT RESTRICTIONS
Context

There has been a lot of attention on the recent use of
export restrictions in response to the COVID-19 crisis.
Most of the export restrictions taken by Members have
been related to the medical/ health sector. According to a
WTO list, 53 countries / groupings have taken export re-
strictions of one form or another on medical/ health prod-
ucts.?! 21 countries / groupings have also done so in rela-
tion to agriculture products by way of temporary export
quotas or bans.32

What are the Narratives and Proposals on Export Re-
strictions?

Joint Ministerial Statement by 42 WTO Members
(WT/GC/212, 5 May 2020)

The Joint Ministerial Statement says the following;:

“1.2. As Ministers responsible for the WTO, we are ac-
tively working to ensure the continued flow of vital medi-
cal supplies and other essential goods and services across
borders during this health crisis. The WTO has an essen-
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tial role to play in this regard. We stress that trade re-
strictive emergency measures aimed at protecting
health, if deemed necessary, shall be targeted, propor-
tionate, transparent and temporary, not create unneces-
sary barriers to trade or disruption to global supply
chains, and be consistent with WTO rules. We pledge
to lift any such measures as soon as possible.’33

“1.5. "We also stress the necessity of maintaining agri-
culture supply chains and preserving Members' food
security. We, therefore, pledge to not impose export
restrictions and to refrain from implementing unjusti-
fied trade barriers on agricultural and food products in
response to the COVID-19 pandemic.’34

NZ/ Singapore proposal (G/C/W /777,16 April 2020):

The Singapore/ NZ proposal says:

‘2. The Participants will not apply export
prohibitions or restrictions, within the meaning of
Article XI:'1 of the GATT 1994, with respect to all
products listed in Annex L.’

As noted above, Annex I includes a very broad list of
health related products (much broader than a list iden-
tified by WCO/ WHO). It also includes some agricul-
ture tariff lines.

Canada, US, Australia, NZ, Brazil, Japan, Switzerland
et al Statement in Relation to Agriculture
(WT/GC/208, 22 April 2020):

Canada’s initiative with 47 Members pledged the
following;:

“1.6. To help ensure well-functioning global
agriculture and agri-food supply chains in response to
this crisis we therefore are committed...

‘c. Not to impose agriculture export restrictions and
refrain from implementing unjustified trade barriers on
agriculture and agri-food products and key agricultural
production inputs.’

LDC Proposal - Securing LDCs Emergency Access to
Essential Medical and Food Products (WT/GC/211, 4

May 2020)
The Least Developed Countries (LDCs) have also

pronounced themselves on the issue of export re-
strictions:

‘7. While noting the rights and obligations of
Members®, given the gravity of the COVID-19
pandemic, the reliance of LDCs on imports of essential
medical goods and basic food products, and in view of
the proliferation of trade restrictive measures, the LDC
Group is hereby requesting non-LDC Members:

a. not to impose export prohibitions or restrictions
within the meaning of Article XI:1 of the GATT 1994
with respect to the products listed in Annex I as
identified by the WHO and WCO, and with respect to
basic food products, when such products are requested
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or purchased by LDCs for their domestic use or are
exported for humanitarian purposes’.

FAO, WHO, WTO joint call to keep food trade flowing in
response to COVID-19

The heads of the FAO, WHO and WTO have also noted
the following:

‘Uncertainty about food availability can spark a wave
of export restrictions, creating a shortage on the global
market. Such reactions can alter the balance between
food supply and demand, resulting in price spikes
and increased price volatility. We learned from previous
crises that such measures are particularly damaging
for low-income, food-deficit countries and to the efforts
of humanitarian organizations to procure food for those in
desperate need.

‘We must prevent the repeat of such damaging mea-
sures. It is at times like this that more, not less, internatio-
nal cooperation becomes vital. In the midst of the COVID-
19 lockdowns, every effort must be made to ensure that
trade flows as freely as possible, specially to avoid food
shortage.’36

Observations

1. Scope of export restrictions. The main suggested dis-
ciplines on export restrictions relate to agricultural prod-
ucts. The main push on banning the use of export re-
strictions (aside from the Singapore/ NZ proposal) has
been in the area of agricultural products (Joint Ministerial
Statement, Singapore and NZ submission, Canada et al
statement), not so much in the area of medical supplies.

2. Proposals go further than the COASS transparency
proposals. Are some Members using this crisis to give
impetus to their proposals on export restrictions in the
negotiations on agriculture held in the WTO’s Committee
on Agriculture - Special Session (COASS)? In fact, the
current submissions have gone much further than the
COASS proposals (which have been about increased
transparency) to now aiming at banning the use of export
restrictions in food. Those who have been advocating for
greater disciplines on export restrictions are either net-
food importing countries (such as Singapore¥; Japan), or
major agriculture exporters who want to ensure that they
have high demand for their exports. Banning export re-
strictions would encourage countries to depend on trade
and the world market for their food security, instead of
putting the emphasis on domestic production.

3. Export restrictions are legal under WTO rules. Im-
portantly, export restrictions are legal under WTO rules
(Art XI of GATT; Art 12 of the Agreement on Agriculture -
AoA). All Members can apply them, however, such re-
strictions have been negotiated by developing countries
and thus they should not be too quick to give up the right
to use them, particularly in emergency situations or to
attain long-term objectives such as food or health security.

The export restriction disciplines in the Agreement on
Agriculture’s article 12 is only on transparency
(notification of export restriction measures). In the WTO,
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there is no mandate to have new disciplines going be-
yond the scope of that article. Further, the disciplines
have a limited application to developed countries and
developing countries who are net-food exporters of the
specific foodstuff in question. The current proposals are
much more far-reaching, as they are intended to be
applied to all WTO Members.

4. Export Restrictions Can be Critical for Domestic
Food Security. Export restrictions is an important food
security policy tool in times of price volatility. Where
there are people who are food insecure (and these num-
bers unfortunately is rising exponentially because of
the widespread loss of employment), even slight in-
creases in domestic food prices could lead to starvation.

5. Fiscal Constraints — Export Restrictions are Im-
portant to Mitigate these Constraints. There were al-
ready debt and food insecurity crises taking place
across many developing countries even before the pan-
demic. By the end of 2019, 44% of low-income and
least-developed countries were already having serious
debt and fiscal challenges.?® Their food bills were also
daunting given their food security challenges e.g.
many African countries were struggling with droughts,
floods, pests, and the impact of climate change. These
fiscal challenges have now only been compounded
with the pandemic.

6. Even in the absence of export restrictions, net-food
importing countries may not have access to food sup-
plies when these are in shortage. Even if there are no
export restrictions, if there are supply shortages in the
world, supplies will go to the highest bidder. Further if
in a year of bad harvests (due to drought or other con-
ditions), a major developing country, for instance, has
to go to the world market for its rice (which is thinly
traded on world market), prices on the world market
could very easily spike, making supplies out of reach
for many poorer Members.

7. Instead of Export Restrictions, Developing Coun-
tries Need Rules that can Support Countries to Build
Resilient Agricultural Sectors. The focus in agriculture
should be about countries building resilient and sus-
tainable agricultural sectors. Developing countries and
especially the lower income countries should be en-
couraged, as far as possible, to invest and strengthen
their domestic agricultural production in the context of
food security policies.

For this to happen, developing countries require the
trade distortions that have destroyed their agriculture
sectors to be removed. This includes the long-standing
domestic supports agenda (elimination of AMS? is an
first important step). Developing countries, particularly
those who still have a rural poor population need to
produce more rather than rely on the world market as a
matter of food security and communities” livelihood
strategies, hence the importance of supportive rules for
public stockholding programs to purchase, stockpile
and distribute food to people in need.; as well as the
possibility to implement an agricultural safeguard in
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times of price drops or import surges.40

8. Developmental Considerations. Given the under-
standably precarious situations of net-food-importing
developing countries, when developing countries impose
export restrictions, these should be done temporarily and
with a lot of deliberation, especially giving consideration
to LDCs and others.

Conclusions

There is growing emphasis and demands for WTO mem-
bers to adopt new commitments / pledges which would
disallow them to implement export restrictions in agricul-
ture.

Doing so will not support food security. Under some
circumstances, export restrictions can be extremely im-
portant for ensuring domestic food security and for reduc-
ing the fiscal pressures many developing countries al-
ready grapple with. For a poor person, export restrictions
which support domestic prices to be low could mean the
difference between survival and starvation. Further, what
is suggested is contrary to existing WTO rules (where ex-
port restrictions are allowed) and beyond the scope of
article 12 of the WTO'’s Agreement on Agriculture.

Instead of focusing on banning export restrictions
which can negatively impact domestic food security, the
long standing agenda of developing countries in the agri-
culture negotiations must be taken up. Developing coun-
tries want to build sustainable, productive and resilient
agricultural sectors. Thus, addressing the distortions in
agricultural trade, negotiations for rules that can support
small farmers and food security should be the priorities.

V. DIGITAL TRADE RULES?

Some institutions and Members have taken the COVID 19
crisis as an opportunity to further argue for new digital
trade rules in the WTO, on the grounds that with lock-
downs, the digital economy and digital tools have served
us well. In line with this narrative, some conclusions have
been drawn:

i) There should be liberalization of online services, such
as financial services and others.

OECD’s Policy Brief on COVID 19 and Trade# talks
about ‘keeping trade moving without physical contact
through enacting regulations to enable e-payments, e-
signatures and e-contracts.’

ii) There should be free data flows i.e. governments
should not try to step in to regulate data flows or localize
data.

The World Economic Forum, an institution that has
been actively involved in supporting developed countries
in the plurilateral E-commerce discussion at the WTO
notes that

‘Data flows and digital services delivery, particularly
across borders, are also playing a critical role in response
to the COVID-19 pandemic response. Digital trade in ser-
vices are among the most dynamic sectors in the global
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economy and could be further harnessed for the recov-
ery process...However, barriers to digital trade exist
and in some cases growing, whether due to outdated
rules, new forms of protectionism, or as domestic poli-
cymakers seek to address novel governance questions
without international collaboration... New data locali-
zation policies are emerging and other hurdles are
emerging for international digital service supply. The
promise of trade technologies to increase efficiency and
inclusiveness is being challenged.’42

iii) In this regard, the WTO’s Deputy Director Gen-
eral, Alan Wolff has said, in referring to the ongoing
plurilateral negotiations on new digital trade rules, that
the E-Commerce negotiations should be ‘concluded
successfully’. 43

Observations

1. The digital divide remains a major problem. This
divide has become clearer during this pandemic. Some
have access to the infrastructure (e.g. electricity, broad-
band infrastructure) and tools to conduct their work
and businesses online. However, for most governments
and businesses in developing countries, the infrastruc-
ture and Internet connectivity challenges have become
even more apparent. Rather than reducing divides, the
digital divide is exacerbating the economic and social
divides.

» An Example of the Divide: Who Owns the Digital
Markets/ Platforms

Aside from broadband and internet access and infra-
structure issues, there is a huge gap between coun-
tries who have exporting and supply capacities in
digital goods (e.g. e-books, downloadable music,
video, etc.), services and the others. The platform is
now the new business model in the digital economy.
Platforms extract data - the new raw material. Who
is getting ahead in the platform economy? The
UNCTAD 2018 Trade and Development Report
notes that of the top 25 big tech firms (in terms of
market capitalization), 14 are based in the US, 3 in
the EU, 3 in China and 4 in other Asian countries,
and 1 in Africa. The top three big tech firms in the
US have an average market capitalization of more
than $400 billion, compared with an average of $200
billion in the top big tech firms in China, $123 billion
in Asia, $69 billion in Europe and $66 billion in Afri-
ca.44

2. What Developing Countries Need to Not be Left
Behind. Developing countries will need to find ways to
move quickly to have their own platforms, consolidate
their data, and extract value and markets from this da-
ta. Failing this, most countries will fall behind in the
digital economy and simply become importers of digi-
tal goods and services. However, to become digital
goods and services suppliers, it is critical that countries
must have data sovereignty regulations. They can then
decide what to do with their different types of data
depending on their own capacities and national objec-

POLICY BRIEF

tives- for some data to be shared freely perhaps, others to
be localized and used domestically for value extraction,
and yet others to be “sold” or ‘shared” at a price.

3. Negotiations on New Digital Rules Centered Around
Free Data Flows are Not in Developing Countries’ Inter-
ests. The new digital trade rules being discussed in the
Joint Statement Initiative at the WTO will not support
developing countries to have sovereignty over their data.
Instead, if the US model of free data flows prevails, it will
prevent countries to regulate the transmission and use of
data. This will pander to the interests of the countries with
the biggest digital companies who extract data globally to
create value and markets for their own profits. Develop-
ing countries need to preserve the existing policy space to
benefit from the digital economy by adopting the
measures that they deem necessary to protect and develop
their industries.

4. Free Data Flows Really Means Only One-Sided Data
Flows - Developing Countries’” Data to Support Devel-
oped Countries’” Companies. ‘Free data flows” opens the
markets of the world. However, it does not open the US
market because US data by and large will remain under
the control of US companies. This is because US consum-
ers will continue predominantly to use US platforms. EU
citizen data will also stay in the EU because of EU’s priva-
cy standards (its General Data Protection Regulation) and
its non-recognition of equivalence of others’” privacy
standards. However, developing countries” data will flow
to the companies that own the main platforms.

5. E-commerce Moratorium Needs Rethinking to Ad-
dress Developing Countries’” Constraints. The fiscal chal-
lenges faced by developing countries are going to become
more acute. All possible sources of income are important.
The WTO’s E-Commerce Moratorium on Digital Trans-
missions needs rethinking:

i) allowing customs duties on transmissions will allow
countries to tax digital products and services for purposes
of raising revenue, including on luxury products.*>

if) Customs duties on digital products may be very
important for providing support to infant digital indus-
tries and for countries’ digital industrialization aspira-
tions. How this policy space can be utilized should be fur-
ther explored and should not be foreclosed.

6. WTO’s 1998 E-commerce Work Programme Should
be Reinvigorated, Focusing on Addressing the Digital
Divide and the Anti-competitive Practices of Digital Ti-
tans. Instead of exerting energy to negotiate new digital
trade rules that are based on the US" model of free data
flows, what developing countries first need are a lessen-
ing of the digital divide and ways to address the anti-
competitive practices of the digital titans. At the WTO,
such an agenda can be pursued under the 1998 E-
Commerce Work Programme discussions. Ministers
agreed in Buenos Aires to ‘reinvigorate’ these discussions.
Members should pursue this, focusing especially on the
digital divide and market concentration issues.
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Conclusions

COVID 19 has shown the importance of deploying in-
formation technologies at the national level. However,
the enormous North-South gap in the access to such
technologies and the ‘digital divide’ continues to be
unresolved, exacerbating the social and economic di-
vides.

The high levels of concentration in the digital econo-
my where digital goods and services to the global mar-
ket are supplied by a fairly limited number of compa-
nies (mostly US-based) , could be aggravated by rules
limiting countries’ capacity to decide how the data pro-
duced in their territories will be stored, transmitted,
processed and used.

The socio-economic crisis generated by the pandem-
ic does not provide additional support to arguments
promoting the free flow of data as a foundational prin-
ciple for a digital economy that works to the benefit of
countries at all levels of development.

VI. CONCLUSION

In response to the COVID-19 pandemic, developing
countries at the WTO are faced with demands to i) per-
manently liberalize their markets in health products,
and also in agriculture; ii) ban export restrictions in
agriculture; and iii) conclude new digital trade rules
including liberalizing online payment systems, and
agreeing to free data flows.

There should not be a confusion between the imme-
diate trade measures countries have taken to respond
to the COVID-19 pandemic, and longer term solutions
these proposals and narratives suggest.

Trade liberalization proposals are not in the medium
to long-term interest of developing countries, particu-
larly at the time when developed countries, whilst pro-
fessing the importance of openness, are not counting on
‘trade’ but are pouring in resources to make themselves
more competitive and more self-sufficient in “essential’
products. For a recovery that is job-centered, takes into
consideration their fiscal challenges, and advances their
aspirations to industrialize, including by becoming
suppliers in health products, developing countries
should do as developed countries are doing, and this
will entail protecting their policy space to implement
tariffs so that they can develop at least some of the in-
puts and products used in their health sector.

There has also been a major push to ban export re-
strictions in agriculture. Export restrictions can be very
important for food security, including by stabilizing
domestic prices. This policy instrument should not be
given up. As far as is possible, and particularly for
those with comparatively large rural populations, it
would be prudent for developing countries to invest in
building resilient agricultural sectors that can provide
employment and food security especially for the rural
poor.
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In the context of an increased focus on the digital econ-
omy during lock-downs, there are calls to conclude new
digital trade rules at the WTO. These negotiations center
on the US" demand for free data flows. In direct contrast
to free data flows, developing countries must institute
data sovereignty regulations so that they can decide on
the strategic use of their data for their economic growth.
The E-commerce moratorium also needs rethinking. Tar-
iffs are important for infant digital industry protection
and for fiscal revenue.
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