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he unprecedented global pandemic caused by the

novel coronavirus known as COVID-19 has chal-
lenged the health systems in both developed and devel-
oping countries.! All countries have the necessity to rap-
idly scale up the production and procurement of prod-
ucts such as pharmaceuticals, personal protective equip-
ment (PPE), testing kits, CT scanners, and ventilators.2

Accelerating innovation of medicines for the treatment
of COVID-19 as well as vaccines? for worldwide immun-
ization against COVID-19 is also a critical need that has
been recognized by the international community.
Strengthening local production of medicines and vac-
cines for COVID-19 is also urgently required in develop-
ing countries.# Though no medicine or therapy has been
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The rising incidence of COVID-19 will require all countries, particularly developing and least developed countries, to be
able to procure and manufacture the products required for the diagnosis, prevention and treatment of COVID-19. Intel-
lectual property (IP) rights over such products can constrain the ability of countries to rapidly procure and produce and
supply the products required at a mass scale. This Policy Brief describes the measures and actions taken by different
countries to address potential IP barriers to access to the products required for COVID-19. A number of countries, both
developed and developing, have adopted measures to enable governments to take action to overcome IP barriers in case
they constrain access to the products required for COVID-19. In addition to these measures, the World Trade Organiza-
tion (WTO) Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) also allows considerable flexi-
bility to adopt a number of other possible measures which can be considered by developing countries where necessary.
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En raison de ['incidence croissante de la COVID-19 tous les pays, en particulier les pays en développement et les pays les moins
avancés, doivent pouvoir se procurer et fabriquer les produits nécessaires au diagnostic, a la prévention et au traitement de la mala-
die. Les droits de propriété intellectuelle sur ces produits peuvent limiter la capacité de ces pays a se les procurer, d les produire et a
les fournir rapidement et a grande échelle. La présente note de synthése décrit les mesures et les actions prises par différents pays
pour lever les obstacles potentiels liés aux regles relatives a la propriété intellectuelle qui entravent I'accés aux produits nécessaires
pour lutter contre la COVID-19. Un certain nombre de gouvernements des pays développés et des pays en développement ont adopté
diverses mesures afin de faciliter la mise en ceuvre des actions nécessaires pour surmonter les obstacles liés a la propriété intellec-
tuelle dans le cas ou ils auraient pour effet de limiter I'accés aux produits essentiels au traitement des patients atteints de la COVID-
19. En plus de ces mesures, I'Accord sur les aspects des droits de propriété intellectuelle qui touchent au commerce (ADPIC) de
I' Organisation mondiale du commerce (OMC) offre également une grande souplesse dans I'adoption d'un certain nombre d’autres
mesures qui peuvent étre envisagées par les pays en développement en cas de besoin.
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El aumento de la incidencia del COVID-19 requerird que todos los paises, en particular los paises en desarrollo y los paises menos
desarrollado, puedan adquirir y fabricar los productos necesarios para el diagndstico, la prevencion y el tratamiento del COVID-19.
Los derechos de Propiedad Intelectual (P.1.) sobre tales productos pueden limitar la capacidad de los paises de adquirir, producir y
suministrar rapidamente los productos necesarios a gran escala. En este Informe de Politicas se describen las acciones y medidas
adoptadas por los distintos paises para hacer frente a los posibles obstdculos de P.1. para acceder a los productos necesarios para el
COVID-19. Varios paises, tanto desarrollados como en desarrollo, han adoptado medidas para permitir a los gobiernos tomar ac-
ciones para superar los obstdculos que se presenten en relacion con la P.I. en caso de que ésta limite el acceso a los productos necesa-
rios para el COVID-19. Ademds de estas medidas, el Acuerdo sobre los Aspectos de los Derechos de Propiedad Intelectual relaciona-
dos con el Comercio (ADPIC) de la Organizacion Mundial del Comercio (OMC) también permite una flexibilidad considerable para
adoptar una serie de otras medidas posibles que pueden ser consideradas por los paises en desarrollo cuando sea necesario.

* Nirmalya Syam is Senior Programme Officer of the Health, Intellectual Property and Biodiversity (HIPB) Programme of the
South Centre.




Intellectual Property, Innovation and Access to Health Products for COVID-19:

A Review of Measures Taken by Different Countries

invented or discovered yet as a definitive cure for
COVID-19, some existing medicines that have been
beneficial in some cases are being repurposed for the
treatment of COVID-19. Several are part of a Solidarity
Trial by the World Health Organization (WHO).5

Intellectual Property (IP) rights can potentially im-
pede the mass production of existing health products
such as PPEs, testing kits, ventilators, etc. that are nec-
essary for the treatment of the massive numbers of pa-
tients infected by COVID-19, as well as innovation and
research and development. IP rights can be exercised
by their owners to decide on whether to grant a license
or withhold from licensing the technology, designs and
knowhow required for manufacturing or for further
developing the products required for COVID-19. In
case the IP owner declines to grant a license, the tech-
nology will not be available for other firms to manufac-
ture or supply unless specific legal measures are taken
by governments to overcome such constraints. Moreo-
ver, usually several IP rights, like a bundle of primary
and secondary patents, exist around a particular tech-
nology, which makes it difficult for follow on innova-
tors to invent around the thicket of IP rights without
risking the possibility of encountering IP infringement
litigations from right holders, thus discouraging follow
on innovation by third parties.¢

Thus, though representatives of the multinational
pharmaceutical industry such as the International Fed-
eration of Pharmaceutical Manufacturers and Associa-
tions (IFPMA) have expressed skepticism about IP act-
ing as a barrier to innovation and access,” the member
States of the WHO have recognized the possible need
for countries to adopt measures to ensure that IP rights
do not constrain global equitable access to health tech-
nologies for COVID-19 through the full use of the flexi-
bilities of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS)® as well as volun-
tary pooling of patented technologies, data and know-
how.? In spite of the call for global solidarity as well as
voluntary pledges of cooperation by IP rights holders,
the possibility of exploiting IP rights to profit from the
crisis remains.10

Indeed, there have been instances where patent in-
fringement proceedings have been initiated or transfer
of technical designs have been denied to third parties
manufacturing IP protected products to meet the de-
mand in the context of COVID-19.11 Italian volunteers
who sought to manufacture ventilator valves through
3D printing technology were denied access to the de-
signs of some ventilators’ components, forcing them to
engage in reverse-engineering.!? In the United States
(US), the Governor of the State of Kentucky admitted to
difficulties in procurement and manufacturing N-95
masks owing to several patents related to the same.13
Patents on critical enzymes may also restrict develop-
ment of testing kits.14 Trade secrets may also restrict
access to health technologies required to respond to
COVID-19 as experienced in the Netherlands with re-
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gard to access to critical components required to perform
diagnostic tests.1

Flexibilities Available under the TRIPS Agree-
ment

A number of flexibilities are available under the TRIPS
Agreement which can be applied by governments to en-
sure that IP rights do not constrain innovation and availa-
bility of health technologies required for responding to
COVID-19. These measures include application of rigor-
ous patentability requirements, use of exceptions and lim-
itations including the research and security exceptions,
grant of compulsory licenses or government use authori-
zation, use of the transitional waivers for least developed
countries (LDCs), parallel importation, and ensuring fair
procedures for the enforcement of IP rights.16

National Measures Taken by Countries

A number of varied measures!” can be taken to ensure
that IP rights do not create barriers to access to technology
and products for COVID-19. To date, the national
measures that have been adopted by different countries
largely focus on measures enabling ministries of health to
grant compulsory licenses or government use authoriza-
tions,’8 with some countries also offering indemnity
against IP infringement proceedings, and use of competi-
tion law.

Compulsory Licensing and Government Use Authorization

A number of countries have enacted specific laws or is-
sued parliamentary resolutions that authorize or call upon
the government to issue compulsory licenses or govern-
ment use authorization for health products related to
COVID-19. However, apart from Israel, no other country
has so far issued a compulsory license or government use
authorization to secure access to a health product for
COVID-19.

Canada: On 25 March 2020, Canada enacted the COVID-
19 Emergency Response Act,'® which allows the govern-
ment to issue a compulsory license without first negotiat-
ing with the rights holder, or establishing its own ability
to supply a product, and the patent holder is only entitled
to receive an amount as remuneration instead of a com-
pensation. While the Commissioner of Patents has the
discretion generally under the Canadian patent law to
grant a government use authorization on the application
of the government, the Emergency Response Act has re-
moved this discretion and mandates the Commissioner of
Patents to grant such authorization upon the application
of the Ministry of Health.

This law will be in force till 30 September 2020. Howev-
er, any government use authorization granted during this
period by the Commissioner of Patents upon the applica-
tion of the Ministry of Health will remain in force for one
year or for a lesser term if the Minister of Health notifies
that the authorization is no longer necessary.

Chile: On 17 March 2020, the parliament of Chile adopted
Resolution No. 896 declaring that the global coronavirus
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outbreak justifies the use of compulsory licensing to
facilitate access to vaccines, drugs, diagnostics, devices,
supplies, and other technologies useful for the surveil-
lance, prevention, detection, diagnosis and treatment of
the coronavirus in Chile.20

Germany: On 25 March 2020, Germany adopted the
Prevention and Control of Infectious Diseases in Hu-
mans Act,2! which authorized the ministry of health to
issue government use authorization under the patent
law, upon the declaration of a national epidemic by the
lower chamber of the German federal legislature
(Bundestag). Such authorization by the ministry of
health was made applicable to medical products in-
cluding active ingredients, starting materials and excip-
ients for medicines, medical devices, laboratory diag-
nostics, aids, items of personal protective equipment
and products for disinfection. The law will expire on 31
March 2021.22

Israel: On 20 March 2020, Israel issued a government
use authorization under the Israeli patent law for the
importation of generic lopinavir/ritonavir combination
for the treatment of COVID-19 patients from an Indian
generic company by a local company acting on behalf
of the ministry of health.??

It is noteworthy from the above instances that only
two developed countries (Canada and Germany) very
rapidly adopted legal measures to enable the govern-
ment to issue compulsory licenses for government use
for COVID-19, by making use of the provisions relating
to the grant of compulsory licenses under their existing
patent laws. For instance, the Emergency Response Act
in Canada has made it binding on the Commissioner of
Patents (and not a discretionary decision) to grant a
government use authorization if the Ministry of Health
applies for the same on the ground of the COVID-19
public health emergency. In this context, it would be
pertinent for developing countries to review the provi-
sions relating to the grant of compulsory licenses in
their patent laws and assess whether similar enabling
legislation would be required to explicitly guarantee
the freedom of the government to grant compulsory
licenses for COVID-19 related technologies.

Indemnity against Infringement Claims

Another approach that countries can take to ensure that
IP rights do not impede the use of IP protected technol-
ogies for COVID-19 by third parties is to suspend the
enforcement of the IP rights and grant indemnity
against enforcement actions, including IP infringement
lawsuits. It has been argued by some that the recent
notice of declaration published by the US Department
of Health and Human Services under the Public Readi-
ness & Emergency Preparedness (PREP) Act, confer-
ring immunity from tort litigation for those engaging in
acts related to COVID-19 countermeasures, also grants
indemnity against patent infringement liability for
third parties that use health technologies in relation to
COVID-19.2¢ Though this interpretation has not been
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tested out in a court of law in an IP infringement litigation
involving the use of a technology for COVID-19, this sug-
gests that countries can adopt specific legislation suspend-
ing the enforcement of IP rights in respect of use of IP pro-
tected products or knowledge for COVID-19. Article 73(b)
of the TRIPS Agreement allows World Trade Organiza-
tion (WTO) members to take any measure for the protec-
tion of its essential security interests in times of an emer-
gency situation (see below).

Use of Competition Law

It is also possible for countries to use measures for anti-
competitive use of IP protected technologies in relation to
COVID-19. For instance, as noted above, recently the Eu-
ropean Commission (EC) launched a preliminary investi-
gation on the abuse of the dominant position in the Dutch
market by the multinational pharmaceutical company
Roche, on account of its reported refusal to share the se-
cret formula for producing a buffer solution that is neces-
sary for use in testing kits for COVID-19. The EC has also
stated that during the pandemic it will also continue to
closely and actively monitor relevant market develop-
ments to detect instances of undertakings taking ad-
vantage of the current situation to breach European Union
(EU) competition law, either by engaging in anti-
competitive agreements or abusing their dominant posi-
tion.?5 It is possible for developing countries to also use
competition law to prevent anti-competitive behaviour by
IP right holders over technologies that are critical for
COVID-19, both for the development of industries neces-
sary to produce and supply the products required to re-
spond to COVID-19 as well as to protect the interests of
consumers.2¢

Exercise of Absolute Sovereign Powers

On 23 March 2020, France enacted a new law No. 2020-290
which introduced a new article - L.3131-15 - to the coun-
try’s public health code, allowing the Prime Minister to
order the seizure of all goods and services necessary to:
fight against sanitary disaster; to temporarily control the
prices of products; and to take any measures necessary to
make relevant medicines available to patients.?” IP related
measures, including revocation and grant of compulsory
licenses could also fall within the scope of measures that
can be adopted by the government under this law.

Use of LDC Transition Period

Under article 66 of the TRIPS Agreement, the least devel-
oped country (LDC) members of the WTO have a transi-
tion period, currently available till 1 July 2021 generally,
and till 31 December 2033 for pharmaceutical products,
during which the obligations to provide IP protection as
required under TRIPS are waived. LDCs can take ad-
vantage of this waiver to manufacture IP protected tech-
nologies required for responding to COVID-19. Bangla-
desh has suspended the grant of pharmaceutical patents
during this transition period, and recently two local com-
panies in Bangladesh - Beximco and Eskayef - have be-
gun manufacturing of remdesivir for COVID-19.28 How-
ever, with the exception of Bangladesh which has some
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capacity to manufacture generic antiviral medicines,
most LDCs will require transfer of technology to be
able to manufacture the necessary health products. This
can be facilitated by requiring developed countries to
put in place effective incentives for enterprises and in-
stitutions in their territories to transfer the technologies
to LDCs.?

Other Possible Measures

The above enumeration of legal measures taken by a
number of countries to ensure that IP rights do not con-
strain access to the health products required for re-
sponding to COVID-19 is not exhaustive. In accordance
with the flexibilities available under the TRIPS Agree-
ment, a number of other IP related measures can be
taken by countries. Article 73(b) of the TRIPS Agree-
ment states that nothing in the Agreement will be con-
strued as preventing a member from taking any action
which it considers necessary for protection of its essen-
tial security interests, taken in the time of war or other
emergency in international relations. Thus, in further-
ance of its health security interests, the TRIPS Agree-
ment allows a country to take measures such as sus-
pending the grant of patent protection (LDC members
of the WTO can do so even without using the security
exception as they have transitional waivers under arti-
cle 66.1), and grant indemnity against enforcement ac-
tions. In accordance with article 6 of the TRIPS Agree-
ment, a country can also undertake parallel importation
of needed products, including from countries where
they are produced under compulsory licenses.

Conclusion

The global response to COVID-19 is critically depend-
ent on the rapid and mass scale innovation and supply
of the products and technologies necessary for the pre-
vention, diagnosis and treatment of the disease. With
the rising incidence of COVID-19 infections in develop-
ing countries, it may be necessary for them to look at
the IP rights applicable in their territories in relation to
those products and technologies, and consider the legal
measures that could be taken, where necessary, to en-
sure timely and affordable access for the population.
The examples in this brief clearly demonstrate that
some developed countries have very quickly adopted
legal measures to enable the government to take a
number of actions, particularly compulsory licensing or
government use authorization, to ensure the supply of
the products necessary for responding to COVID-19.
All of these measures are fully in accordance with the
flexibilities available under the TRIPS Agreement, and
none of these measures have been challenged. There
are other measures that may be adopted by developing
countries consistently with the TRIPS Agreement, by
effectively implementing existing laws and regulations
or amending them, such as temporarily suspending the
grant of patent protection, granting third parties in-
demnity against enforcement action for using the IP
protected products or processes, or undertaking paral-
lel importation as generally allowed by the Agreement.
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It is time for developing countries to review the extent to
which such measures can be adopted, or what changes, if
any, need to be introduced into their legal regimes so as to
be able to act effectively and timely to address the devas-
tating effects of the COVID-19 pandemic.30

Endnotes:

However, a recent World Bank study suggests that the share of
developing countries in global fatalities from COVID-19 could be
three times higher. See Philip Schellekens and Diego M. Sour-
rouille, “COVID-19 Mortality in Rich and Poor Countries: A Tale
of Two Pandemics?”, Policy Research Working Paper, No. 9260
(Washington, D.C., World Bank, 2020). Available from http:/ /
documents.worldbank.org/curated/en/559181590712052524 /
pdf/COVID-19-Mortality-in-Rich-and-Poor-Countries-A-Tale-of-
Two-Pandemics.pdf.

2See World Health Organization, “Emergency Global Supply
Chain System (COVID-19)”, 17 April 2020. Available from
https:/ /www.who.int/docs/ default-
source/coronaviruse/20200417-catalogue-
v1.pdf?sfvrsn=ddd851d5_6. Also see World Health Organiza-
tion, “Disease commodity package - Novel Coronavirus
(COVID-19)”, 6 March 2020. Available from

https:/ /www.who.int/publications-detail / disease-commodity-
package---novel-coronavirus-(ncov).

3See World Health Organization, “Draft landscape of COVID-19
candidate vaccines”, 18 June 2020. Available from

https:/ /www.who.int/ who-documents-detail / draft-landscape-
of-covid-19-candidate-vaccines.

4United Nations Conference on Trade and Development
(UNCTAD), “COVID-19 heightens need for pharmaceutical pro-
duction in poor countries”, 27 May 2020. Available from

https:/ /unctad.org/en/pages/newsdetails.aspx?Original Versio
nID=2375&utm_source=CIO+-
+General+public&utm_campaign=cb096a00e0-
EMAIL_CAMPAIGN_2019_05 17_11 42 COPY 01&utm_mediu
m=email&utm_term=0_3d334fa428-cb096a00e0-70453933.

5World Health Organization, “’Solidarity” clinical trial for
COVID-19 treatments.” Available from

https:/ /www.who.int/emergencies/diseases/novel-
coronavirus-2019/ global-research-on-novel-coronavirus-2019-
ncov/solidarity-clinical-trial-for-covid-19-treatments.

6See, e.g., “Time to fix patents”, The Economist, 8 August 2015.
Available from
https:/ /www.economist.com/leaders/2015/08 /08 /time-to-fix-

patents.

7See Thomas B. Cueni, “Intellectual property is not a hindrance
but a help to end Covid-19”, Financial Times, 17 May 2020. Avail-
able from https:/ /www.ft.com/content/e82dd07c-95c5-11ea-
899a-f62a20d54625.

8 World Health Organization, Resolution WHA 73.1, Seventy-
Third World Health Assembly, 19 May 2020. Available from
https:/ /apps.who.int/gb/ebwha/pdf files/WHA73/A73 R1-

en.pdf

91bid. On 2 June 2020, the WHO secretariat and the Government
of Costa Rica issued a solidarity call to action to realize equitable
global access to COVID-19 health technologies through pooling
of knowledge, intellectual property and data. The call to action
has been acceded to by 38 countries. See Solidarity Call to Ac-
tion, “Making the response to COVID-19 a public common

POLICY BRIEF


http://documents.worldbank.org/curated/en/559181590712052524/pdf/COVID-19-Mortality-in-Rich-and-Poor-Countries-A-Tale-of-Two-Pandemics.pdf
http://documents.worldbank.org/curated/en/559181590712052524/pdf/COVID-19-Mortality-in-Rich-and-Poor-Countries-A-Tale-of-Two-Pandemics.pdf
http://documents.worldbank.org/curated/en/559181590712052524/pdf/COVID-19-Mortality-in-Rich-and-Poor-Countries-A-Tale-of-Two-Pandemics.pdf
http://documents.worldbank.org/curated/en/559181590712052524/pdf/COVID-19-Mortality-in-Rich-and-Poor-Countries-A-Tale-of-Two-Pandemics.pdf
https://www.who.int/docs/default-source/coronaviruse/20200417-catalogue-v1.pdf?sfvrsn=ddd851d5_6
https://www.who.int/docs/default-source/coronaviruse/20200417-catalogue-v1.pdf?sfvrsn=ddd851d5_6
https://www.who.int/docs/default-source/coronaviruse/20200417-catalogue-v1.pdf?sfvrsn=ddd851d5_6
https://www.who.int/publications-detail/disease-commodity-package---novel-coronavirus-(ncov)
https://www.who.int/publications-detail/disease-commodity-package---novel-coronavirus-(ncov)
https://www.who.int/who-documents-detail/draft-landscape-of-covid-19-candidate-vaccines
https://www.who.int/who-documents-detail/draft-landscape-of-covid-19-candidate-vaccines
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2375&utm_source=CIO+-+General+public&utm_campaign=cb096a00e0-EMAIL_CAMPAIGN_2019_05_17_11_42_COPY_01&utm_medium=email&utm_term=0_3d334fa428-cb096a00e0-70453933
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2375&utm_source=CIO+-+General+public&utm_campaign=cb096a00e0-EMAIL_CAMPAIGN_2019_05_17_11_42_COPY_01&utm_medium=email&utm_term=0_3d334fa428-cb096a00e0-70453933
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2375&utm_source=CIO+-+General+public&utm_campaign=cb096a00e0-EMAIL_CAMPAIGN_2019_05_17_11_42_COPY_01&utm_medium=email&utm_term=0_3d334fa428-cb096a00e0-70453933
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2375&utm_source=CIO+-+General+public&utm_campaign=cb096a00e0-EMAIL_CAMPAIGN_2019_05_17_11_42_COPY_01&utm_medium=email&utm_term=0_3d334fa428-cb096a00e0-70453933
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2375&utm_source=CIO+-+General+public&utm_campaign=cb096a00e0-EMAIL_CAMPAIGN_2019_05_17_11_42_COPY_01&utm_medium=email&utm_term=0_3d334fa428-cb096a00e0-70453933
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/global-research-on-novel-coronavirus-2019-ncov/solidarity-clinical-trial-for-covid-19-treatments
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/global-research-on-novel-coronavirus-2019-ncov/solidarity-clinical-trial-for-covid-19-treatments
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/global-research-on-novel-coronavirus-2019-ncov/solidarity-clinical-trial-for-covid-19-treatments
https://www.economist.com/leaders/2015/08/08/time-to-fix-patents
https://www.economist.com/leaders/2015/08/08/time-to-fix-patents
https://www.ft.com/content/e82dd07c-95c5-11ea-899a-f62a20d54625
https://www.ft.com/content/e82dd07c-95c5-11ea-899a-f62a20d54625
https://apps.who.int/gb/ebwha/pdf_files/WHA73/A73_R1-en.pdf
https://apps.who.int/gb/ebwha/pdf_files/WHA73/A73_R1-en.pdf

Intellectual Property, Innovation and Access to Health Products for COVID-19:

A Review of Measures Taken by Different Countries

good.” Available from

https:/ /www.who.int/emergencies/diseases/novel-
coronavirus-2019/ global-research-on-novel-coronavirus-2019-
ncov /covid-19-technology-access-pool / solidarity-call-to-
action/docs/default-source/coronaviruse/solidarity-call-to-
action/solidarity-call-to-action-01-june-2020 (accessed 7 June
2020).

10See Ken Shadlen, “Will Patents stop Covid drugs from sav-
ing lives?”, From Poverty to Power, 11 June 2020. Available
from https:/ /oxfamblogs.org/ fp2p/will-patents-stop-covid-
drugs-from-saving-lives/.

11See Frank Tietze and others, Crisis Critical Intellectual Proper-
ty: Findings from the COVID-19 Pandemic, Centre for Technolo-
gy Management Working Paper Series No.2 (University of
Cambridge, 2020). Available from

http://doi.org/10.17863/ CAM.51142.

12Jay Peters, “Volunteers produce 3D-printed valves for life-
saving coronavirus treatments”, The Verge, 17 March 2020.
Available from

https:/ /www.theverge.com/2020/3/17 /21184308 / coronavir
us-italy-medical-3d-print-valves-treatments.

13 Morgan Watkins, “Kentucky Gov. Andy Beshear calls on
3M to release patent for N95 respirator amid pandemic”, Cou-
rier Journal, 3 April 2020. Available from https:/ /eu.courier-
journal.com/story/news/2020/04 /03 /beshear-calls-3-m-
release-patent-n-95-respirator-amid-pandemic/5112729002/.

14 For example, in 1996 a patent infringement suit was initiat-
ed in the US by the multinational pharmaceutical company
Roche against the unlicensed use of a patented enzyme that
was critical for the development of the polymerase chain reac-
tion process that is also used in testing kits for COVID-19.
Robert Finn, “Ongoing Enzyme Patent Dispute may Have
Ramifications For Academic Researchers”, The Scientist, 13
October 1996. Available from https://www.the-
scientist.com/news/ongoing-enzyme-patent-dispute-may-
have-ramifications-for-academic-researchers-57806.

15 According to reports, the multinational pharmaceutical
company Roche initially declined to share the recipe for pro-
ducing a critical buffer solution required to perform the diag-
nostic test produced by the company, but subsequently
agreed to release the recipe to Dutch companies after the Eu-
ropean Commission launched a preliminary investigation for
possible anti-competitive conduct by the company. Eleke Van
Ark and Jan-Hein Strop, “Roche releases recipe after Europe-
an Commission considers intervention due to lack of corona-
virus tests”, Follow the Money, 27 March 2020. Available from
https:/ /www.ftm.nl/artikelen/roche-releases-recipe-after-
public-pressure-while-european-commission-considers-
intervention-due-to-coronavirus-test.

16See, e.g., Viviana Mufioz Tellez, “The COVID-19 Pandemic:
R&D and Intellectual Property Management for Access to
Diagnostics, Medicines and Vaccines”, Policy Brief No.73
(South Centre, 2020). Available from

https:/ /www.southcentre.int/ wp-
content/uploads/2020/04/PB73 _The-COVID-19-Pandemic-
RD-and-Intellectual-Property-Management-for-Access-to-
Diagnostics-Medicines-and-Vaccines  EN-3.pdf.

17 COVID-19 related IP measures include measures related to
IP office processes and timelines for IP applications, as well as
measures to ensure that IP rights do not restrict access to
health technologies. For an overview of all IP related
measures taken by countries till date in the context of COVID-

POLICY BRIEF

19, see generally, World Trade Organization, “COVID-19:
Measures regarding trade-related intellectual property rights”,
19 June 2020. Available from

https:/ /www.wto.org/english/tratop_e/covid19 _e/trade relat
ed_ip_measure e.htm.

18 For information on past instances of use of compulsory licenses
or government use authorization for medicines see South Centre,
“Compulsory Licenses and Government Use of Patented Medi-
cines: Precedents relevant to address COVID-19.” Available from
https:/ /ipaccessmeds.southcentre.int/ wp-
content/uploads/2020/04/Covid-19-CL-Table-FINAL.pdf.

19 Canada, COVID-19 Emergency Response Act (S.C. 2020, c.5).
Available from https:/ /laws-

lois.justice.gc.ca/eng/ AnnualStatutes /2020 5/.

20 Chile, Camara de Diputados, Resolucion No. 896, 17 March
2020. Available from

https:/ /www.camara.cl/verDoc.aspx?prmId=3885&prmDestino
Id=3&prmTipo=RESOLUCIONENVIO.

2LGermany, Act to Prevent and Control Infectious Diseases in
Humans. Available from http://www.gesetze-im-
internet.de/ifsg/index.html.

2See Simon Klopschinski, “Update on Patent-Related Measures
in Germany in View of Corona Pandemic”, Kluwer Patent Blog,
2 April 2020. Available from
http:/ /patentblog.kluweriplaw.com/2020/04 /02 /update-on-
patent-related-measures-in-germany-in-view-of-corona-

an-
demic/?doing wp cron=1591343843.2013740539550781250000.

2 Knowledge Ecology International, “Israel issues compulsory
license to allow the government to import generic versions of
Kaletra”, 23 March 2020. Available from

https:/ /www .keionline.org/32503.

24 Blank Rome, “Special Exemptions from Product and Patent
Liability for COVID-19 Countermeasures”, 26 March 2020. Avail-
able from https:/ /www.blankrome.com/publications/special-
exemptions-product-and-patent-liability-covid-19-
countermeasures.

% European Commission, “Temporary Framework for assessing
antitrust issues related to business cooperation in response to
situations of urgency stemming from the current COVID-19 out-
break”, 8 April 2020. Available from https://eur-
lex.europa.eu/legal-

con-

tent/EN/TXT/PDF/?uri=CELEX:52020XC0408(04) &from=en.

2 See generally, Carlos M. Correa, “Intellectual property and
competition - room to legislate under international law”, in Us-
ing Competition Law to Promote Access to Health Technologies: A
Guidebook for Low- and Middle-Income Countries, Frederick Abbott
and others, eds. (New York, United Nations Development Pro-
gramme, 2014). Available from

https:/ /hivlawcommission.org/ wp-
content/uploads/2017/06/UNDP-Using-Competition-Law-to-
Promote-Access-to-Medicine-05-14-2014-1.pdf.

27 France, Law No. 2020-290 of 23 March 2020, emergency to deal
with the epidemic of Covid-19. Available from

https:/ /www.legifrance.gouv .fr/affichTexte.do?cid Texte=]ORF
TEXT000041746313&categorieLien=id.

28See Ed Silverman, “First generic version of Gilead’s remdesivir
will be sold by a Bangladesh drug maker”, Pharmalot, 22 May
2020. Available from

https:/ /www.statnews.com/pharmalot/2020/05/22/ gilead-
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remdesivir-covid19-coronavirus-beximco-patent/; “Eskayef
produces Remdesivir in Bangladesh” The Business Standard, 8
May 2020. Available from

https:/ /tbsnews.net/bangladesh/health/eskayef-produces-
remdesivir-bangladesh-78904.

2 Article 66.2 of the TRIPS Agreement requires developed coun-
try members of the WTO to provide incentives to enterprises
and institutions in their territories for the purpose of promoting
and encouraging technology transfer to LDC members in order
to enable them to create a sound and viable technological base.
However, so far this obligation has not been appropriately im-
plemented. See generally, Suerie Moon, “Does TRIPS Art.66.2
Encourage Technology Transfer to LDCs? An Analysis of Coun-
try Submissions to the TRIPS Council (1999-2007)”, Policy brief,
No.2 (UNCTAD-ICTSD Project on IPRs and Sustainable Devel-
opment, December 2008). Available from

https:/ /unctad.org/en/Docs/iprs_pb20092_en.pdf.

30 Developing countries can avail technical assistance services
such as the South Centre’s Expert Advisory Services to explore
possible measures that could be taken in response to COVID-19
to ensure access to the required health products, in accordance
with the legal obligations and flexibilities under the TRIPS
Agreement. Please see https://ipaccessmeds.southcentre.int/.
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