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List of Terms for Negotiations on a Legally Binding Instrument on Business and Human Rights

1.  Accountability: implies the obligation of an individual or legal entity to accept
responsibility for their actions, either through a claim in a civil procedure or in a criminal
matter.

2. Actus Reus (guilty act — criminal conduct): it is the conduct (act or omission) considered
a crime under domestic legislation. It consists of external elements and itis different from the
mental element (Mens Rea).

In International Criminal Law, the actus reus considers all the external elements of the crime,
particularly:

- Consequences: All the effects of the criminal conduct (harm or danger to the
enjoyment of a particular right). There could be cases in which a specific consequence
is required to constitute a criminal conduct. In such cases a causal link (see:
Causation/Causal Link) between the conduct and the consequence should be clearly
identified, which implies that it is necessary to prove that the conduct of the perpetrator
is the direct reason of the existence of the consequence.

- Circumstances: International criminal law recognizes the need of certain special
circumstances for a certain conduct to be considered a crime. This could be of a factual
nature (age of the victim), or of normative characteristics (protected person).

3.  Adjudication: is the act of taking a decision in a judicial procedure. It implies for a judge
or arbitrator to make a ruling or judgement.

4.  Adjudicative Jurisdiction: it largely concerns the ability of domestic courts to hear and
resolve private disputes with a foreign element. One example is found on the Alien Tort Claims
Act of the United States, Judiciary Act 1978, which provides for the obligation of the State to
adjudicate (see: Adjudication) on cases involving the conduct of US citizens abroad. The
foreign element in such case is identified as the conduct executed by a US citizen outside the
US borders.

5.  Agency Theory (see: Vicarious Liability)

6. Agent: is a person who has the legal authority (agent) to act on behalf of another
(principal). An agent could be identified by explicit appointment of the principal (for example
through a mandate or a contract), or by implication (see: Superior Responsibility). A good
example of this relationship could be the relationship between an employer and its
employees.

7. Aidingand Abetting: is a form of attribution of responsibilitythat implies the assistance
of one person or entity for the commission of a conduct that constitutes a crime. Such
assistance could be either by action or omission and involves the assistance or
encouragement for the perpetration of a crime. Such assistance must have a substantial effect
for the crime to be committed and must be intentional (see: Mens Rea), which means that
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the aider or abettor is aware that its activity will further the criminal conduct of the
perpetrator.

8. Amicus (Amicus Curiae—friends of the court )-are briefs or reports submitted by anyone
who is not a party to the judicial case or claim, with the aim of aiding the judge or tribunal in
the adjudicationof a claim. The courts or tribunals are not bound to answer or review such
briefs, and have discretionary power to include them in their reasoning.

9.  Attribution of Responsibility: it refers to the action of determining, by a particular
tribunal or other competent authority, that a particular individual or entity could be held
responsible for the harm or abuse caused to others (see: Accountability and Wrongdoing) in
violation of a legal duty.

10. Burden of Proof:is the duty of a party to a legal procedure to prove the fact or facts
raised in a dispute. Generally, the burden of proof falls over the party who asserts such
particular fact.

11. Causation/Causal Link: is the relationship between a conduct and the consequences it
produces. It will require proving that the conduct of a company was the reason why the harm
was caused to the plaintiffs.

12. Class Action Lawsuits: refer tothose procedures in which an entire class of victims may
be represented by one or more representatives in a legal claim. This type of actions basically
requires that individuals, belonging to a class, share common characteristics particularly that
they suffered the same type of harm, as result of the same conduct from the same individual
or legal entity.

This type of claims allows tribunals to hear claims that would otherwise be filed individually
by persons who have suffered the same wrong because of the same defendant.

13. Comity: means neighbourly gestures or courtesies extended from one state to another,
or others, without accepting a legal obligation to behave in that manner. Comity is founded
upon the concept that all states are equal and is expected to be reciprocal between them.

14. Corporate Personality: is the legal personality of a company which is distinct from those
of its members or shareholders. This allows a company to own property, incur debts and have
its own rights and /iability.

15. Corporate Veil: refers to the legal theory of separation between the owners of a
company and the company itself. A company has its own corporate personality, which is
different than those of its owners, creating a “veil” between both of them.

16. de facto(by the fact of): existing as a matter of fact rather than of right or by law

17. dejure(according to the law): refers to anything that exists by right or by operation of
the law
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18. Direct Liability: is /ability on the part of an individual or a business that has been
established on the basis of negligenceor other factors directly resulting in harm or damage
to another party.

19. Discovery Procedures: are legal processes used by parties in a civil dispute to gather
information in preparation of the trial. These procedures are used before the start of the trial
and cover all kinds of evidence that may be relevant to the party’s claims or defences.

20. Due Diligence (see also: Tortf): is the care that a reasonable person or entity exercises to
avoid harm to other persons or their property. If the entity fails to exercise their duty of care,
then they can be held liable for any consequences that arise from their failure.

In international law, States have ‘due diligence’ obligations regarding the course of conduct a
State must follow to attain or avoid a given result.

21. Duty of Care: it implies a special relationship (obligation) that one person owes to
another when conducting certain acts which could produce reasonable foreseeable harm.

22. Equality of Arms:is the principle that, during any legal proceedings, both sides must
have equal access to the court and neither side should be procedurally disadvantaged. In
some circumstances this may require the provision of financial support to allow a person of
limited means to pay for legal representation (see: LegalAid).

23. Extraterritorial Jurisdiction: means the ability of a State to exercise its authority over
actors and activities outside its own territory.

It could entail prescriptive or legislative jurisdiction, which concerns the ability of states to
prescribe laws for actors and conduct abroad; adjudicative or judicial jurisdiction, which
concerns the ability of courts to adjudicate and resolve private disputes with a foreign
element; and enforcement jurisdiction, which concerns the ability of states to ensure that
their laws are complied with.

24. Extraterritorial Locus: aconduct where the person concerned is present in the territory
of one state, but subject to the control of another state - usually through the acts of the
latter’s agents abroad. (see: Extraterritorial Jurisdiction).

25. Forum: It refersto the tribunal or courts of a country where a case is being heard.

26. Forum Necessitatis: refers to the tribunals of a State different to the country of
nationality of the victims, assert jurisdiction when the country that otherwise would have
jurisdiction refuses to permit the action, will provide an unjust judgment, or is unable to
adjudicate the claim. Forum necessitatis grants Jurisdictionin limited cases where the forum
seized would ordinarily lack jurisdiction, but no other competent forum is available to the
claimant.



27.  Forum Non Conveniens: refers to the discretionary power of a court to decline
Jurisdiction to hear a case if it finds that it is an inappropriate forum or that another forum
would be more appropriate.

28. Free, Prior and Informed Consent:is a principle that requires any entity to take the
consent of the people who may be affected by any activity undertaken by that entity. In this
context, Freeimplies that there is no coercion, intimidation or manipulation; Priorimplies that
consent is to be sought sufficiently in advance of any authorization or commencement of
activities and respect is shown to time requirements of the consultation/consensus processes;
and Informed implies that information provided covers a range of aspects, including the
nature, size, pace, reversibility and scope of any proposed project or activity; locality and areas
affected; and procedures the project may entail.

29. Global Value Chains (GVCs): are the legal and contractual relationships among the
parent company, contractors and subcontractors in the production of goods and provision of
services located in different countries and across regions. These cover the full range of
activities undertaken to bring a product or service from its conception toits end use and how
these activities are distributed over geographic space and across international borders.

30. lus/Jus Cogens:is a norm accepted and recognized by the international community of
States as a norm from which no derogation is permitted.

31. Joint Criminal Enterprise: is a mode of liability that allows a Tribunal to prosecute
members of a group responsible for contributing the commission of certain types of crimes
with the direct intent to commit at least one crime falling within that purpose even if thereis
no evidence that the particular individuals physically participated in the crimes.

32. Jurisdiction: is the power of courts to hear and decide on a case. It also relates to the
territorial limits in which courts can exercise their powers.

33. Legal Aid: is the provision of free or low-cost legal advice, assistance and representation
to people who would otherwise be unable to access effective legal remedies.

34. Liability: isthe result of a breach of a legal duty that a person owes to another person,
which is recognized and enforced by a court.

35. Lifting of the Corporate Veil: is the possibility of raising the corporate veilallowing the
parties to a claim to identify the different components of a corporate group. The corporate
veil has been lifted only by a court in exceptional cases such as fraud, or where the directors
and shareholders assume personal liability on behalf of the company.

36. Limited Liability: is a concept used in commercial law whereby a shareholder of a
company has limited personal financial responsibility, and its responsibility extends only to
the value of the shares held by them in the company.



37. Mens Rea (guilty mind — criminal intention): refers to the state of mind (intention)
required in order to convict a particular defendant of a particular crime. Establishing the mens
rea of an offender is usually necessary to prove guilt in a criminal trial.

38. Negligence: means the failure of a person to behave with the level of care that any
reasonable person would exercise in the same circumstances.

39. Parent Company:is a company that controls or owns another company or companies
through holding majority of its voting stock or through law control of the subsidiary company,
thereby being able to dictate the policies or control the management of its subsidiary.

40. Perpetrator: generally denotes the person who actually commits a crime or delict, or by
whose immediate agency it occurs. In case the crime is committed by a person acting on
behalf of a company, the company itself may be regarded as the "perpetrator" of the act.

41. Piercing the Corporate Veil: A situation in which courts put aside /imited liabilityand
hold a corporation's shareholders or directors personally liable for the corporation’s actions
or debts, the act of disregarding the veil of incorporation that separates the personality of a
corporation from the personalities of its members and directors. This exceptional course is
occasionally sanctioned by statute, for example in relation to wrongful trading or fraudulent
trading, when it may result in members or directors of a limited company incurring liability. It
is also employed by the courts, for example if incorporation has been used to perpetrate fraud
or gives rise to unreal distinctions between a company and its subsidiary companies.

42. Proximity: refers to the notion of closeness or connection or relationship between the
particular act or course of conduct and the loss or injury/harm sustained. It reflects an
assumption by one party of a responsibility to take care to avoid or prevent injury, loss or
damage to another, or where a party relies on such care.

43. Public Interest Litigation: is a legal action instituted in a court for the enforcement of
public interest or general interest in which the public or a section of the community has an
interest by which their legal rights are affected.

44. Reasonable Foreseeable Harm:is an element of the principle of duty of careby which
an individual or entity must reasonably foresee that her actions may cause physical damage
to the person or property of others. The duty is owed to those people likely to be affected by
the conduct in question.

45. Statute of Limitations: refers to the laws which set the maximum time periods during
which certain actions can be brought in front of a court or other authority, or rights could be
enforced. After the time period set out in the applicable statute of limitations has run, no legal
action can be brought regardless of whether any cause of action ever existed.

46. Strict Liability: refers to /iability which is imposed directly to a person or legal entity
without the need for the claimant to prove fault or negligence. Inthese cases, it is just enough
to recognize that the activity carried out by the defendant is inherently hazardous and there
is no reasonable care that could avoid such harm.
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47. Subsidiary Company: is a company owned and controlled by another company known
as its parent company. If the parent company owns all the shares in the subsidiary company,
then it is known as a ‘Wholly Owned Subsidiary Company’. The subsidiary may be located in
the same or a different country from its parent company, and would have to follow the laws
of the country where it is located.

48. Superior Knowledge: is a principle of tort law by which a person who has knowledge on
some relevant aspects in a particular activity or industry should exercise reasonable care to
avoid harming others to whom he has a duty of care. When addressing liabilityof a parent
company with regard to its subsidiary, courts look at whether the parent company has, or
ought to have had, superior knowledge.

49. Superior Responsibility: implies the effective control of a person who is senior in some
sort of formal or informal hierarchy to the perpetratorof the act.

50. Tort (Tort Law):isany act or omission that causes injury or harm to another person, for
which courts impose /iability. Its purpose is to provide relief to injured parties for harm caused
by others and to impose liability on parties responsible for causing the harm.

51. Vicarious Liability: means that the offences of individual employees or agents could be
attributed to the corporation if the offence was committed while the agent was fulfilling its
duty, and if the crime was committed with the intent of benefitting the corporation.

52. Wrongdoing: signifies injury to person, property or relative non-contractual rights of

another person other than the person responsible for such action, with or without force;
includes commission of tortand violation of a contract.
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Introduction

The possible impacts and abuses that private individuals and legal entities can have on the full
enjoyment of human rights have been a long existing concern in international affairs and
international law. The discussion about the need to protect human rights against transnational
corporations’ abusive conduct has been present for more than 40 years in the global
governance system. It brings together various public and private interests. Some have worked
hard to create principles and rules to address these ends while others made it difficult to design
and adopt clear standards at national, regional and international level.

In this context, Ecuador and South Africa proposed Resolution 26/9 (A/HRC/26/9) to the Human
Rights Council in 2014, which established an Open Ended Intergovernmental Working Group
with the mandate of elaborating an international legally binding instrument to regulate, in
accordance with international human rights law, the activities of transnational corporations
and other business enterprises.

The OEIGWG has held five sessions since 2014. During its Fourth Session, the OEIGWG reviewed
the Zero Draft submitted by the Chairperson-rapporteur. According to the Chairperson-
rapporteur, the Zero Draft was developed on the basis of a victim-based approach to human
rights violations in the context of transnational business activities, with a view to guaranteeing
access to justice and effective remedy, as well as preventing such violations. The Zero Draft
focused on four main areas: (i) prevention of human rights violations within the framework of
transnational business activities; (ii) the right of victims of these violations to access justice and
effective action; (iii) international cooperation for the effective implementation of the
instrument; and (iv) mechanisms for international monitoring.

The Chairperson-rapporteur submitted the revised draft of the legally binding instrument on
16 July 2019, including the comments and proposals received until the end of February 2019.
The Fifth Session of the Working Group was held on October 2019, with a focus on direct
substantive intergovernmental negotiations based on the revised draft.

The present document is based on the background materials prepared by the South Centre
over the five sessions of the OEIGWG. It considers a number of issues and technical details that
have been addressed during the different sessions of the OEIGWG.

These background materials are organized into three different sections. Section one
contextualizes the discussions on a legally binding instrument considering the possible social,
economic and environmental impacts of businesses on human rights, particularly with regard
to the challenges of access to justice faced by victims of human rights violations by such
companies.

Section two reviews the State’s obligations under international law in relation to the legally
binding instrument and its relationship with the current discussion on sustainable
development, international human rights law and the role of the private sector. It also considers
the issues around the business responsibility to respect human rights, mainly with respect to
prevention, mitigation and remediation of violations of such rights.



Finally, the document provides a short overview of the core elements that a potential
instrument on business and human rights could include. It does this on the basis of the revised
draft of the legally binding instrument submitted by the Chairperson-rapporteur in July 2019.



1. The need for a legally binding instrument on Business and Human Rights

This section provides an overview of the possible social, economic and environmental impacts
that transnational corporations and other business enterprises might have in the community
as they relate to the realization of human rights. It also considers the challenges that victims
face regarding access to justice in cases of human rights violations by TNCs and OBEs and the
foundational principles that could drive discussions on a legally binding instrument on
transnational corporations and other business enterprises with respect to human rights.

The participation of corporations and other business entities in the commission of egregious
violations of human rights during the Second World War!and their involvement in the political,
economic and military life of States, particularly in developing countries?, have been the
primary grounding motivations for the need to adjudicate on the responsibility of those
companies for their involvement in the commission of human rights violations.

Discussions on the involvement of TNCs in the decision making processes of States have taken
place since the 1970s. In his speech tothe United Nations General Assembly in December 1972,
former President of Chile Salvador Allende noted that corporations were interfering in the
political, economic and military decisions of States, and that they acted as global organizations
which were not accountable to, or regulated by any parliament or institution representing the
collective interest.® Soon after, the UN decided to establish a Group of Eminent Persons to
“study the role of multinational corporations and their impact on the process of development,
especially that of the developing countries, and also their implication for international

relations”.*

Eventually, during the fifty-seventh session of the UN Economic and Social Council, the UN
Commission on Transnational Corporations (the Commission) was established. It was set up as
an intergovernmental body composed of forty-eight member States to serve as a forum within
the UN system for the comprehensive and in-depth consideration of issues relating to
transnational corporations. The ECOSOC also decided to establish the UN Centre on
Transnational Corporations (the Centre), which was intended to conduct research on various
issues related to transnational corporations and serve as the technical and advisory body of the
Commission on TNCs, particularly regarding its mandate to produce a ‘Code of Conduct on
Transnational Corporations’. Both institutions were established with the objective of analysing
the extent of influence and impact of TNCs in the policy making of States and in the nascent

“New International Economic Order”>.

From the very beginning, the program of work and agenda set out by the Commission
incorporated a number of elements related to the discussion of an international framework

! See e.g. Luis Gallegos and Daniel Uribe, “The Next Step against Corporate Impunity: A World Court on Business
and Human Rights?” Harvard International Law Journal, vol. 57, Spring 2016 (Online Symposium) at
https://harvardilj.org/2016/07/the-next-step-against-corporate-impunity-a-world-court-on-business-and-
human-rights/.

2 See e.g. Address delivered by Dr. Salvador Allende, President of the Republic of Chile, before the 27t Session of
the United Nations General Assembly, December 4, 1972 at https://undocs.org/en/A/PV.2096.

3 |bid.

4 UN ECOSOC Resolution 1721 LIII.

> UN General Assembly, "Declaration on the Establishment of a New International Economic Order," UN Doc.
A/RES/3201(S-VI) (1974).
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addressing TNCs, particularly their role in the promotion of national development goals and
global economic growth and the possible adverse effects arising from their activities.® The
Commission also identified a number of concerns, which included discussions on preferential
treatment given to TNCs in their host countries, their alleged lack of adjustment to domestic
legislation of host countries, fiscal matters, labour policies, objectives and priorities for the
development of developing States and the failure of TNCs to promote research and
development in their host countries, among others.’

In 1983, the Commission held a special session in which the structure of the ‘Draft United
Nations Code of Conduct on Transnational Corporations’ was discussed. This draft incorporated
some of these concerns and divided them into three subsets of issues: the operations of TNCs;
the treatment of TNCs; and international cooperation and the implementation of the proposed
Code.

The first subset included discussions on the need to respect human rights and fundamental
freedoms, the non-interference of TNCs in internal political affairs, issues related to control and
ownership of corporations, taxation, restrictive business practices, consumer protection and
disclosure of information. The second subset considered the general treatment of transnational
corporations in the countries in which they operate, particularly focusing on expropriation,
which was framed under the concept of “nationalization and compensation”, and jurisdiction,
which included amicable settlement of disputes arising between States and investors, including
international arbitration.® The third subset included the adoption of State actions directed
towards ensuring and promoting the implementation of the Code at the national level. Such
actions consisted of the publication and dissemination of the proposed Code of Conduct and
reporting to the Commission by the States. Similarly, it mandated the Commission to become
the “international institutional machinery” for the implementation of the Code, making the
Centre the secretariat of the Commission.®

The Commission was assigned a number of functions, in particular, to assess the
implementation of the proposed Code of Conduct and provide clarification of its provisions.
However, the adoption of the instrument was put on hold by the country representatives in the
ECOSOC. The opinions were starkly divided with regard to its possible legal nature, as some
were only prepared to accept the establishment of guidelines, while others aimed at the
establishment of binding rules for regulating the behaviour of TNCs.*° During the 1980s, the
interest in the discussions on the Code of Conduct was weakened by the boom in international
investment agreements including between developed and developing countries. This limited
the participation of developed countries in the process, as the most important objective for
this group of countries was to protect investments of their nationals through binding standards

® United Nations, Commission on Transnational Corporations: Report of the Second Session, UN Doc. E/5782
(1976).

7 United Nations, Commission on Transnational Corporations: Report of the Second Session, UN Doc. E/5782,
(1976) Annex|.

8 United Nations, Commission on Transnational Corporations, UN Doc. E/1983/17/Rev.1(1983) Annex|I.

9 United Nations, Commission on Transnational Corporations, UN Doc. E/1983/17/Rev.1(1983) Annex I

10 Karl P. Sauvant, “The Negotiations of the United Nations Code of Conduct on Transnational Corporations”, The
Journal of World Investment and Trade No. 16 (2015), p. 48.



of treatment for foreign investors.*! By the end of the 1980s, 385 IIAs had been signed. Today,
that number has risen to over three thousand (see Figure 1).

By 1990, as the then Chair of the Commission Miguel Martin-Bosch tried to arrive to a final
compromise text, certain developed countries voiced their concerns on the very objective of
the Code. Although the text presented by the Chair represented a “developed country
approach”!?, the United States considered that the objective of the Code belonged to another
era, and that the Code did “not reflect the current investment policies of many developing
countries”.® In 1993, after two unsuccessful consultations, the negotiations of the Code of
Conduct came to an end.

Figure 1 - Annual Number of llAs
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Although the negotiations on the Code of Conduct were unsuccessful, the UN Sub-Commission
on the Prevention of Discrimination and Protection of Minorities (the Sub-Commission) decided
to prepare a background document on the question of the relationship between the enjoyment
of human rights and the working methods and activities of TNCs, on recommendation of the

11 Karl P. Sauvant, “The Negotiations of the United Nations Code of Conduct on Transnational Corporations”, The
Journal of World Investment and Trade No. 16 (2015), p. 75.
12 Karl P. Sauvant, “The Negotiations of the United Nations Code of Conduct on Transnational Corporations”, The
Journal of World Investment and Trade No. 16 (2015), p. 55.
13 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge University Press, 2000), p. 193, cited
in Karl P. Sauvant, “The Negotiations of the United Nations Code of Conduct on Transnational Corporations”, The
Journal of World Investment and Trade No. 16 (2015), p. 54.



Working Group on the Right to Development, which saw the need to adopt new international
rules and institutions to regulate the activities of transnational corporations.**

After the publication of the background document, the Sub-Commission decided to establish a
sessional Working Group for a three-year period with the mandate, among others, to “consider
the scope of the obligation of States to regulate the activities of transnational corporations,”
(Sub-Commission, Res. 1998/8). The sessional Working Group, pursuant to its mandate,
considered “developing a code of conduct for TNCs based on the human rights standards.”'®
This led to the development of the Norms on the Responsibilities of Transnational Corporations
and Other Business Enterprises with Regard to Human Rights by the Sub-Commission in 2003.%’
However, the UN Commission on Human Rights (HR Commission) only ‘took note’ of the Draft
Norms, which marked the end of the discussions on possible binding rules to cope with the
activities of corporations in the realm of human rights.

One of the reasons on why the Draft Norms were not adopted by the HR Commission was the
argument that the development of international obligations on corporations would be
equivalent to privatizing human rights.*® For business representatives, the discussions on the
Draft Norms represented a conflict between companies and human rights organizations and
undermined voluntary initiatives at the UN.'® The adoption of Resolution 2005/69 on ‘Human
rights and transnational corporations and other business enterprises’ by the Human Rights
Commission?® set the tone for future negotiations on the matter as the United States
delegation affirmed that it would reject any resolution intended to further the cause of norms
or a code of conduct for TNCs.*!

Resolution 2005/69 required the then UN Secretary-General Kofi Annan to appoint a special
representative on the issue of human rights and transnational corporations and other business
enterprises. He appointed Prof. John Ruggie as the Special Representative (SR). The SR
conducted a number of consultations with different stakeholders, including business
organizations as well as enterprises. His intention was to conduct an evidence-based mandate,

14 Report of the Sub-Commission on Prevention of Discrimination and Protection of Minorities on its 49th session,
Geneva, 4-29 August 1997, E/CN.4/1998/2-E/CN.4/Sub.2/1997/50 (1997), pp. 34-36.

15 Syb-Commission on Prevention of Discrimination and Protection of Minorities, UN Doc.
E/CN.4/SUB.2/RES/1998/8 (1998).

16 Report of the Sessional Working Group on the Working Methods and Activities of Transnational
Corporationson its First Session, UN Doc. E/CN.4/Sub.2/1999/9 (1999).

17 Norms on theresponsibilities of transnational corporationsand other businessenterprises with regard to human
rights, UN Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003).

18 David Kinley, Justine Nolan and Natalie Zerial, “The Politics of Corporate Social Responsibility: Reflections on the
United Nations Human Rights Norms for Corporations”, Company and Securities Law Journal 25 (2007), p. 36.

19 Corporate European Observatory, “Shell Leads International Business Campaign Against UN Human Rights
Norms”, 1 March 2004. Available from https://www.business-humanrights.org/en/shell-leads-international-
business-campaign-against-un-human-rights-norms.

20 Human Rights Resolution 2005/69 on Human rights and transnational corporations and other business
enterprises, E/CN.4/RES/2005/69.

21 Jens Martens and Karolin Seitz, The Struggle for a UN Treaty (Global Policy Forum and Rosa Luxemburg Stiftung,
August 2016), p. 11. Cited by Daniel Uribe Teran, “Keeping the Head Up: Lessons Learned from the International
Debate on Business and Human Rights”, Homa Publica - Revista Internacional de Direitos Humanos e Empresas, v.
2,n.2,(2018).
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subject to the alternatives that time and circumstances permitted.?? During his work, Prof.
Ruggie struggled with the same politics and views that characterized former initiatives.
Therefore, the SR was of the view that one way forward would be to recognize “multiple
spheres of governance that shape the conduct of multinational corporations.”?2 This led to Prof.
Ruggie submitting the ‘Protect, Respect and Remedy Framework for Business and Human
Rights’ to the UN Human Rights Council in 2008 (UN HRC, UN Doc A/HRC/8/5) and, in 2011, the
UN Guiding Principles on Business and Human Rights (UN HRC, UN Doc A/HRC/17/31).

For a number of business representatives, the UN Guiding Principles required a period of
reflection for its full implementation, while for a number of States endorsement was “(...) a first
step, but without a legally binding instrument, it will remain only as such: a “first step” without
further consequence.”?* Therefore, in 2014, Ecuador and South Africa proposed the Resolution
26/9 (A/HRC/26/9) which established an open ended intergovernmental working group with
the mandate of elaborating an international legally binding instrument to regulate, in
accordance with international human rights law, the activities of transnational corporations
and other business enterprises.

1.1. The social, economic and environmental impacts of TNCs and OBEs

During the 1950s, a nascent notion of corporate social responsibility was developed to respond
to the fact that “several hundred largest businesses were vital centres of power and decision
making and that the actions of these firms touched the lives of citizens at many points.”**
Today, the dynamics of economic globalization have reached a scenario in which the richest so-
called 1% have accumulated more wealth than the bottom 60 percent of the world
population?®, while 40 percent of the global wealth is concentrated in 147 transnational
corporations.?’ Global value chains, which are typically coordinated by TNCs, have become the
centre of global economic activity, further shifting the concentration of economic and market
power to corporations.?®

In this scenario of growing corporate power, a number of cases involving corporate misconduct
have been reported around the world. These cases include corporations benefiting from
modern slavery and human trafficking, unloading toxic waste and exposing communities to
hazardous material, conducting illegal human pharmaceutical trials and aiding or participating
in committing acts of violence against community representatives and human rights defenders,
among many others. The loopholes in international law have allowed certain companies to act

22 John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (W. W. Norton & Company,
2013).

23 John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (W. W. Norton & Company,
2013).

24 Statement on behalf of a Group of Countries at the 24rdSession of the Human Rights Council (2013).

25 A.B. Carroll, “Corporate social responsibility. Evolution of a definitional construct”, Business and Society, Vol. 38
No. 3, September 1999, p. 269.

26 Oxfam International, “World’s billionaires have more wealth than 4.6 billion people”, 20th January 2020.
Available  from  https://www.oxfam.org/en/press-releases/worlds-billionaires-have-more-wealth-46-billion-
people.

27 Credit Suisse, Global Wealth Report (2015). Available from https://www.credit-suisse.com/about-us/en/reports-
research/global-wealth-report.html.

28 UNCTAD, World Investment Report 2013: Global Value Chains: Investment and Trade for Development,
UNCTAD/WIR/2013.



https://www.oxfam.org/en/press-releases/worlds-billionaires-have-more-wealth-46-billion-people
https://www.oxfam.org/en/press-releases/worlds-billionaires-have-more-wealth-46-billion-people
https://www.credit-suisse.com/about-us/en/reports-research/global-wealth-report.html
https://www.credit-suisse.com/about-us/en/reports-research/global-wealth-report.html

with impunity and disregard “effective environmental and human rights management of the
whole enterprise,”?® thereby requiring actions to address the social, economic and
environmental impacts that the activities of corporations cause.

Similarly, the UNGPs have recognised that corporations have the responsibility to respect
human rights and that “they should avoid infringing on human rights of others and should
address adverse human rights impacts with which they are involved.”3° The commentary on
UNGP 11 provides that “addressing adverse human rights impacts requires taking adequate
measures for their prevention, mitigation and, where appropriate, remediation” of such
adverse effects. This recognition has come in line with other developments in international law,
in particular, judgments by the International Court of Justice recognizing that “the development
of international law has been influenced by the requirements of international life, and the
progressive increase in the collective activities of States has already given rise to instances of
action upon the international plane by certain entities which are not States”>*.

Shareholders’ interest have been at the core, or even the sole purpose, of business
corporations with their ‘responsibilities’ being directed towards shareholders’ desires that
supposedly involve making “as much money as possible while conforming to their basic rules
of the society, both those embodied in law and those embodied in ethical custom.”3? This has
been the core ideal promoting the free-market and shareholder-primacy as the dominant
global economic model.** Nevertheless, close scrutiny and increased activism by civil society
have forced companies and the private sector to design or develop new strategies for
improving their compliance with international law and human rights. For example, in August
2019, the Business Roundtable — a corporate lobbying group composed of 181 CEOs of the
world’s biggest companies — recognised that while each individual company has its own
corporate purpose, they have a fundamental commitment to deliver value to all their
stakeholders, including consumers, employees and communities.?* This idea of stakeholder
capitalism has established that “a company [...] integrates respect for human rights into the
entire supply chain”®> and considers that a company’s performance “must be measured not
only on the return to shareholders, but also on how it achieves its environmental, social and
good governance objectives.”3®

2% Filip Gregor and Hanna Ellis, “Fair Law: Legal Proposals to Improve Corporate Accountability for Environmental
and Human Rights Abuses” (European Coalition for Corporate Justice).

30 UN Guiding Principles on Business and Human Rights (UN HRC, UN Doc A/HRC/17/31), Principle 11.

311, Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, ICJ Reports 1949, p.
178.

32 Milton Friedman, “The Social Responsibility of Businessis to Increase its Profits”, The New York Times Magazine
(September 1970).

33 Andrew Winston, “Is the Business Roundtable Statement Just Empty Rhetoric?”, Harvard Business Review (30
August 2019). Available from https://hbr.org/2019/08/is-the-business-roundtable-statement-just-empty-
rhetoric.

34 Business Roundtable, “Statement on the Purpose of a Corporation”, August 2019. Available from
https://opportunity.businessroundtable.org/wp-content/uploads/2019/09/BRT-Statement-on-the-Purpose-of-a-
Corporation-with-Signatures-1.pdf.

35 World Economic Forum, The Davos Manifesto 2020. Available from
https://www.weforum.org/agenda/2019/12/davos-manifesto-2020-the-universal-purpose-of-a-company-in-the-
fourth-industrial-revolution/.

36 |bid.
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Although such principles have been harnessed through voluntary initiatives and statements,
“forced labour continues to generate $150 billion in illicit profits in the private economy per
year”®” and at least 572 cases of attacks against human rights defenders concerning business-
related human rights abuses have been reported in 2019%. Corporate conduct has continued
causing human rights violations (see Box 1). A report prepared for the European Parliament
shows that 40 cases involving human rights violations by companies were brought before
European courts between 1990 and 2015. From those 40 cases, only 3 cases resulted in
compensation for the victims or found the company liable for criminal conduct, and 9 were

settled out of the court.??

Direct liability: cases where the company, its executives and/or staff are accused of being
directly responsible for human rights abuses;

Vicarious liability: cases where companies are providing goods, technology, services or other
resources to governments or State authorities, which are then reported to be used in abusive
or repressive ways;

Complicity: cases in which companies are accused of having provided information, assurance,
logistical support or financial support to other companies which are causing human rights
abuses;

Strict liability: cases in which the companies have made investments in projects or
governments or State authorities with poor human rights records or with connections to
known abusers accused of being complicit in human rights abuses or where companies are
sourcing products from suppliers which are committing human rights abuses.

Moreover, transnational operations among and within corporate groups may adversely affect
the enjoyment of human rights and foster practical and legal barriers to access to justice for
victims. The Special Representative of the UN Secretary-General on human rights and
transnational corporations and other business enterprises recognized that the current system
of remedies “remains incomplete and flawed. It must be improved in its parts and as a whole.”*°

37 Chris Patz and Claudia Saller (European Coalition for Corporate Justice - ECCJ), “Where is the European
Commission going on due diligence and access to remedy in 2020?”, 3 February 2020. Available from
https://www.business-humanrights.org/en/where-is-the-european-commission-going-on-due-diligence-and-
access-to-remedy-in-2020.

38 “Human Rights Defenders and Business, January 2020 Snapshot”. Available from https://dispatches.business-
humanrights.org/hrd-january-2020/index.html.

39 Policy Department for External Relations, Directorate General for External Policies of the Union, “Access to legal
remedies for victims of corporate human rights abuses in third countries”, STUDY Requested by the DROI
Committee of the European Parliament (2019). Available from
http://www.europarl.europa.eu/RegData/etudes/STUD/2019/603475/EXPO STU(2019)603475 EN.pdf.

40 Human Rights Council, “Protect, Respect and Remedy: a Framework for Business and Human Rights”,

UN Doc. A/HRC/8/5 (2008), para. 87.
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States’ capacity to respond to such need will depend on external and internal factors, including
(i) social capability, (i) state capacity and (iii) civil society participation.**

The first of these factors primarily refers to the capability of domestic firmsto respond to TNCs'’
interventions. Human rights scholars consider that strong development of domestic firms’
capacities as part of global value chains will allow them to identify negative impacts and
respond better in case of human rights abuses by TNCs.** The second factor relates to the
State’s role in designing, implementing and enforcing obligations and regulation of businesses’
operations. According to a study covering 140 countries, States with more regulatory space are
able to better protect their citizens from abuses from non-state actors.** Nonetheless, most
States are constrained to pursue their legitimate public objectives through an unequal system
in which a host State can be brought before international arbitral tribunals by foreign investors
under ill-defined investment treaty provisions on ISDS. These tribunals can effectively review
whether States’ actions, including its judicial processes, have violated the investor’s rights;
without consideration of any human rights obligations arising from international treaties.** The
third factor considers society as an important actor for increasing respect for human rights.*
Civil society, including NGOs, academics and communities where corporations conduct their
operations have an important role in the promotion and innovation of standards applicable to
corporate accountability (see Figure 2).

41 Elisa Giuliani and Chiara Macchi, “Multinational corporations’ economic and human rights impacts on
developing countries: a review and research agenda,” Cambridge Journal of Economics (2014), No. 38, p. 487.

42 |bid.

43 |bid.

44 See Sanya Reid Smith, Presentation during the First Session of the OEIGWG, in Kinda Mohamedieh and Daniel
Uribe, “Discussing obligations of States and Businesses”, South Bulletin 87-88, 23 November 2015. Available
from http://www.southcentre.int/south-bulletin-87-88-23-november-2015/.

4> Elisa Giuliani and Chiara Macchi, “Multinational corporations’ economic and human rights impacts on
developing countries: a review and research agenda,” Cambridge Journal of Economics (2014), No. 38, p. 490.
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Figure 2 - Internal and external factors to respond to the adverse effects of business
operations on the enjoyment of human rights
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Corporate social responsibility has shaped business practices as a response to pressure by civil
society and other stakeholders. The efforts of civil society to position corporate accountability
in the public agenda have promoted different public initiatives at the national, regional and
international level (see Box 2). Nevertheless, CSR has been a usual strategy to endow business
and corporations with a “social role”, but one reliant on the discretion of business executives
and occasionally used as a marketing strategy to limit reputational risks or to gain social
legitimacy.*® The voluntary nature endowed to CSR has limited its potential as a source of
corporate behaviour directed towards “managing the firm in such a way that can be
economically profitable, law abiding, ethical and socially supportive.”*’

Given the existing limitations of the voluntary nature of CSR, particularly with regard to their
accountability for human rights violations or abuses, the discussions on the design and adoption

46 Dr. Basak Baglayan, Ingrid Landau, Marisa McVey and Kebene Wodajo, “Good Business: The Economic Case for
Protecting Human Rights”, (BHR Young Researcher Summits, Frank Bold and International Corporate
Accountability Roundtable, December 2018), p. 15.

47 A.B. Carroll, “Corporate social responsibility. Evolution of a definitional construct”, Business and Society, Vol. 38
No. 3, September 1999, pp. 268—295, cited in Ans Kolk, “The social responsibility of international business: From
ethics and the environment to CSR and sustainable development”, Journal of World Business Volume 51, Issue
1, January 2016, p. 24.
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of a legally binding instrument on business and human rights should assess different options to
effectively articulate and apply legally binding obligations for businesses*® in order to
“effectively fill gaps in the current international legal order (...)”"*°.

Switzerland: Swiss public initiative to hold Swiss companies accountable for human rights
abuses committed abroad.

Germany: Supply Chains Law Campaign to propose a bill by 2020 that would ensure German
companies put in place human rights safeguards in their supply chains.

France: Law on duty of care, establishing reporting procedures for fulfilment of human rights
for large corporations.

Netherlands: Child Labour Due Diligence Bill requires businesses to address the issue of child
labour in their supply chains.

Finland: Agenda for Action on Business and Human Rights for the EU with the objective of
advancing Human Rights Due Diligence, including in State financing and public procurement,
development cooperation, trade and collective initiatives and guaranteeing access to judicial
and non-judicial remedy.

Ghana: The fundamental human rights and freedoms enshrined in the Constitution must be
respected and upheld by all natural and legal persons, government and the judiciary, and are
enforceable by the Courts.

Canada: The Canadian Ombudsperson for Responsible Enterprise has the mandate to
address complaints related to allegations of human rights abuses arising from a Canadian
company’s activity abroad through collaborative and independent fact-finding missions,
recommendations and report publicly throughout the process.

8 Highlights of some elements of discussion and points of view shared during the UN Human Rights Council Open-
ended Intergovernmental Working Group on Transnational Corporations and Other Business Enterprises with
Respect to Human Rights (July 2015), reportedin South Centre South Bulletin 87-88 (November 2015), p. 24.

49 Highlights of some elements of discussion and points of view shared during the UN Human Rights Council Open-
ended Intergovernmental Working Group on Transnational Corporations and Other Business Enterprises with
Respect to Human Rights (July 2015), reported in South Centre South Bulletin 87-88 (November 2015), p. 24.

°0 policy Department for External Relations, Directorate General for External Policies of the Union, “Access to legal
remedies for victims of corporate human rights abuses in third countries”, STUDY Requested by the DROI
Committee of the European Parliament (2019). Available from
http://www.europarl.europa.eu/RegData/etudes/STUD/2019/603475/EXPO _STU(2019)603475 EN.pdf.
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Europe: Members of the European Parliament expect the EU Commissioner to act swiftly and
introduce mandatory requirements on corporate environmental and human rights due
diligence.

Americas: Special Rapporteurship on Economic, Social, Cultural and Environmental Rights
(REDESCA, by its initials in Spanish) of the Inter-American Commission on Human Rights;
published Thematic Report on “Business and Human Rights: Inter-American Standards”.

1.2. Challenges to access to justice faced by victims of human rights violations by TNCs and
OBEs

The complexity of corporate structures in the current globalized economy has shaped several
of the legal barriers that limit the rights of victims to access to justice in cases of corporate-
related human rights abuses.”* These cases are indicative of different practical and procedural
hurdles that victims of corporate-related human rights abuses face when accessing judicial
mechanisms in order to seek remedy, both in the home and host States where TNCs operate.

Different reasons explain this problem. First, it is important to understand that, as a matter of
law, TNCs do not exist as a single legal entity, but as a collection of companies registered in
different domestic jurisdictions, with separate legal personalities benefiting from limited
liability. These arrangements have greatly benefited from the notions of shareholder-primacy
and the free market. The doctrines of separate legal personality and limited liability have
become the bedrock of corporate liability theories in various jurisdictions (see Figure 3). These
doctrines were developed for shielding the assets of individual shareholders from the liabilities
of the corporation, so that the shareholders would be liable for a corporation’s debts only to
the extent of their shares.

>1 For example see: EarthRights International, “Out of Bounds: Accountability for Corporate Human Rights Abuse
After Kiobel” (2013), available at https://earthrights.org/publication/out-of-bounds/; Gwynne Skinner, Robert
McCorquodale and Olivier De Schutter, “The Third Pillar: Access to Judicial Remedies for Human Rights Violations
by Transnational Business” (International Corporate Accountability Roundtable (ICAR), CORE and European
Coalition for Corporate Justice (ECCJ), December 2013); Center for Constitutional Rights, “Corporate Human Rights
Abuses”, available at https://ccriustice.org/home/what-we-do/issues/corporate-human-rights-abuses; among
others.
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Figure 3 - Limited Liability and Piercing the Corporate Veil
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The corporation is considered a separate Addressing the ‘corporate veil” operates as a
legal entity (artificial legal entity) from its gateway element that is necessary to enable
shareholders. Therefore, limited liability addressing other issues such as the ‘control
protects the assets of the firm’s owners element’ within a corporate group and between
from the claims of the firm’s creditors . parent company and subsidiaries.

The doctrine of ‘separate corporate personality’ is embedded in principles of private corporate
law and has broadly influenced the domestic legislation of most countries. Under this doctrine,
parent companies are not automatically liable for the conduct of the subsidiaries they own or
control.>® In other words, the doctrine of ‘separate corporate personality’ connotes that a
subsidiary is a distinct legal entity from the parent company that owns or controls it. The same
is applied for joint ventures, contractors or other entities in the supply chain of a corporation.
This doctrine has broad effects in international law, as it is understood that subsidiary
companies have the ‘nationality’ of the country where they are located, and not of the country
where the parent is seated.

Although the above doctrines were developed with the aim of protecting the individual
shareholder, the evolution in corporate law and practice allowed corporations to also invest in
other corporations and in this way the principle of limited liability also became applicable to
this new relationships. As a result, parent corporations have no or limited liability vis-a-vis the
actions of their subsidiaries. This limitation on legal liability of parent companies has the effect
of discouraging multinational enterprises from effective environmental and human rights
management of the whole enterprise.>*

Exceptions to the doctrine of limited liability have been developed through piercing the
corporate veil>® and other statutory exceptions. This exception has mainly been applied in cases
of fraud, misuse of the privileges of legal personality, and for protecting creditors or purchasers.
Corporate principals have been found personally liable for corporate acts and omissions, and
have been convicted for wrongful corporate acts.”® However, the veil is pierced on a case by

32 Dr. Jennifer Zerk, “Corporate Liability for Gross Human Rights Abuses — Towards a fairer and more effective
system of domestic law remedies” (2013), p. 65. Available from
https://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf.
53 Skinner, McCorquodale and De Schutter, op. cit., p. 59.

>4 Filip Gregor and Hanna Ellis, “FairLaw: Legal Proposalsto Improve Corporate Accountability for Environmental
and Human Rights Abuses” (European Coalition for Corporate Justice).

35 ]CJ, Case concerning the Barcelona Traction, Lightand Power Co. (Belgium v. Spain) (Merits) 19701CJ Rep 3, pp.
38-39.

56 USv.Wade 577 F.Supp 1326 (ED Pa 1983); USv. Dotterweich 320 US277(1943); USv. Park 321 US 658 (1975),
referenced in Stephen Tully, ed., International Corporate Legal Responsibility (Kluwer Law International, 2012),
page 30.
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case basis after long litigation; there is no coherence or predictability in this exercise, which is
left to judicial discretion®’. Moreover, studies showed that the veil is pierced less often in tort
cases than in contractual disputes®®. Thus, defining the criteria to identify the level of control
of a parent company on its subsidiaries is central to addressing the attribution of responsibility
between the parent company and other entities within its corporate group.

One of the direct effects of these doctrines is the difficulty of establishing causation between
the conduct of the parent company and its subsidiaries’ contribution to an injury or harm. This
will also require that the parent company responsible for that conduct should have foreseen
that such behaviour could produce the injury or harm.>® Nevertheless, in cases of TNCs, the
doctrine of ‘separate corporate personality’ not only impairs the establishment of a connection
between the parent company and the violation of human rights, but also between the parent
company and its subsidiaries, therefore limiting the options of victims to obtain effective and
adequate remedy.

The joint operation of these principles and the always shifting corporate practices have
introduced a number of barriers that victims have to face in order to obtain reparation. This is
particularly significant when such corporations operate transnationally, as the victims can only
bring legal actions against them in the victims’ home State®. The varied challenges that victims
face in these cases include constraints in the jurisdiction of the host State due to the lack of
adequate substantive and procedural laws to achieve effective remedy®! and obstacles related
to jurisdiction of foreign courts, including for the collection of evidence and information.

Some of the most common obstacles that victims face in cases involving transnational litigation
of corporate-related human rights abuses include forum non conveniens, lifting the corporate
veil and gathering of evidence.®? These procedural and practical obstacles create “significant
deficiencies in access to remedies (...)”®*. Likewise, the differences in domestic conditions and
legislations among States, including different “legal systems, legal culture and traditions, levels
of social and political stability and economic development (...)”** pose important challenges for
victims of corporate-related human rights abuses, especially in cases related to transnational
corporations (see Figure 4).

57 See: Surya Deva, “Briefing Paper for Consultation: Parent Company Liability” (ESCR-Net, FIDH), referencing Dan
D. Prentice, “Veil Piercing and Successor Liability in the United Kingdom” (1996) 10 Florida Journal of International
Law 469, 474 and Robert Thompson “Piercing the Corporate Veil: An Empirical Study” (1991) 76 Cornell Law
Review 1036, 1038, 1056, 1068-9.

%8 |bid.

9 See: Richard W. Wright, “Liability for Possible Wrongs: Causation, Statistical Probability, and the Burden of
Proof”, Loyola of Los Angeles Law Review vol. 41 (2008), p. 1295.

®0 Sarah Joseph, Corporations and Transnational Human Rights Litigation (Oxford, Hart Publishing, 2004).

®1Iman Prihandono, “Barriers to Transnational Human Rights Litigation against Transnational Corporations (TNCs):
The Need for Cooperation between Home and Host Countries”, Journal of Law and Conflict Resolution Vol. 3(7)
(2011), p. 90.

62 Ibid.

83 Presentation by Richard Meeran, at the UN Human Rights Council Open-ended Intergovernmental Working
Group on Transnational Corporations and Other Business Enterprises with Respect to Human Rights (July 2015),
reported in South Centre South Bulletin 87-88 (November 2015), p. 21.

64 Zerk 2013, op. cit., p. 64.
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Figure 4 - Common barriers faced by Victims

Different Legal
Approaches
No Class Action Limited international
Mechanisms cooperation
ACCESSTO
LAl RELEss] Avd Confidentiality Limited Accountability i EEEECTIVE
VICTIMS R claims (Impunity) REMEDIES
0000
N 00000
‘Loser pays’ Rules Physical_ Location Confidential M SR SR
of Evidence Settlements
.

Bringing cases against corporations for alleged human rights abuses often involves large costs
and time. Corporations usually have economic and financial capabilities to sustain long and
complicated judicial processes,® while victims mostly depend on official legal aid or pro bono
work to bring such claims. Access to legal aid is commonly provided by States generally
depending on the income and other means available to the claimant/s to pursue the case. This
usually requires claimants to prove their lack of sufficient economic resources to cover their
litigation costs®®. Usually, compulsory legal aid is only provided in criminal proceedings®’, but
some jurisdictions recognise the possibility of granting legal aid for civil claims based on their
substantial merits®®. Nevertheless, it has been argued than currently States are reducing
funding for legal aid in non-criminal proceedings®”.

Moreover, the uncertainty about the final outcome of those claims creates high risks with
respect to the total legal costs, and may restrict the likelihood of victims finding suitable legal
aid. The ‘loser pays’ rule adds hurdles for victims, as according to this rule the losing party in a
litigation must pay the legal costs of the winning party. In addition, in jurisdictions where the
‘loser pays’ rule is not applied, or only partially applied, the defendant may not only request
the court to order the losing party to cover the legal costs if the claims were unduly filed, but
also initiate ‘retaliatory litigation’ against the claimant seeking damages for reputational
losses.’® The risks of bringing human rights claims against corporations increase due to the
large amount of economic resources that businesses may be willing to expend in defending
against such claims.”* Therefore, victims may be dissuaded from pursuing litigation or may
prefer confidential out-of-court settlements.

65 Justin Jos, “Voice of Bhopal: Different Dimensions of the Barriers to Justice in Bhopal Gas Tragedy Case” (2016).
Available from
https://www.researchgate.net/publication/315395074 Voice of Bhopal Different Dimensions of the Barrier
s to Justice in Bhopal Gas Tragedy Case.

66 See Article 5(1) and (2) of European Council Directive 2003/8 in the Official Journal of the European
Communities, Volume 46 (Brussels, 31 January 2003).

67 See: Skinner, McCorquodale and De Schutter, op. cit., pp. 47-51.

8 |bid.

69 See: Asher Flynn, Arie Freiberg, Jude McCulloch, Bronwyn Naylor, Natalie Byrom and Jackie Hodgson, “Access
to Justice: A Comparative Analysis of Cuts to Legal Aid” (2014), report of the Monash Warwick Legal Aid Workshop
hosted by Monash University with the support of the University of Warwick.

70 See: Skinner, McCorquodale and De Schutter, op. cit., pp. 48-53.

71 Zerk 2013, op. cit., p. 80.
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One of the means to share the burden of initiating these procedures is the use of class action
suits or collective action mechanisms. These mechanisms are procedures in which an entire
‘class’’? of victims may be represented by one or more legal representatives’. This option
allows victims to increase their capacity to cope with costs and procedures. In addition, in class
action lawsuits, law firms often act on a contingency basis, meaning that they are responsible
for bearing expenses during the course of the litigation, and will be paid depending on the final
outcome. This type of action basically requires that individuals, belonging to a class, share
common questions of law or fact, and that the claims of the representative parties are typical
of the claims of the class. Nevertheless, not all jurisdictions allow this type of actions and in
jurisdictions where they are available, the standard for establishing commonality among the
members of the class requires common factual circumstances of treatment, and not only
general policy of treatment’#, thereby often making it difficult to meet these requirements.

Access to and collection of evidence in the home State of corporations requires strong and
effective judicial cooperation between home and host States to allow further investigation of
alleged harms resulting from corporate wrongdoings. Nevertheless, the current proceedings
directed to allow access toinformation and evidence in corporate-related human rights abuses
are time and resource consuming, as corporate wrongdoings involve a number of acts and
decisions carried out in a multi-layered corporate office which are normally protected by
corporate and privacy rules that make gathering of evidence harder and costly to achieve.””
The use of the right to privacy to prevent the State from conducting warrantless searches or
seizure of property of corporations is one of the most used defences to avoid accountability.
This is particularly true in criminal proceedings, where law enforcement agencies are required
to demonstrate a ‘probable cause’ in order to be able to access relevant evidence related to
the commission of a crime. In non-criminal matters, disclosure and discovery procedures
require judicial orders, which are complex and time consuming, mainly because it will be
necessary to specify the documents and information required, and their relevance to the
inquiry.’® In addition, even in cases where the order of discovery was broad,’” the volume and
complexity of corporate and financial records could limit the effectiveness of the discovery.”®

Similarly, the physical location of evidence and information can be used as an excuse to object
to the jurisdiction of courts of the home State of TNCs. Defendants may, and indeed have
argued that home State courts do not have adequate jurisdiction to investigate the alleged
harmful conduct as the evidence is located in another territory or jurisdiction. Moreover, in
order to obtain such evidence, the investigation and prosecution of these cases involve the use

72 See for example: United States Federal Rules of Civil Procedure, Rule 23.

73 bid.

74 Wal-Mart Stores Inc. v. Dukes, 131 S. Ct. 2541 (2011) cited by Skinner, McCorquodale and De Schutter, op. cit,,
p.57.

75 Darryl K. Brown, “The Problematicand Faintly Promising Dynamics of Corporate Crime Enforcement”, Ohio State
Journal of Criminal Law, vol. 1 (2004), p. 528.

76 Kent Greenawalt and Eli Noam, “Confidentiality Claims of Business Organizations”, in Business Disclosure:
Government’s Need to Know, Harvey J Goldschmid, ed. (McGraw-Hill, 1979), p. 386.

77 Ibid., p. 387.

8 Brown, op. cit., p. 527.
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of large amounts of resources and need full cooperation of the countries in question.’® The lack
of such resources or cooperation will result in the probable dismissal of the case.®

Given these limitations, international cooperation is essential in cases of corporate-related
human rights abuses involving transboundary legal procedures. Claimants and governments’
official agencies acting in these cases may require international judicial cooperation to access
information, evidence or witnesses located abroad, or to seize assets and property to
guarantee the enforcement of judicial decisions and effective redress. Nonetheless, the
differences in legal systems may impede access to judicial assistance in foreign jurisdictions to
carry out investigative or judicial proceedings in cases with transboundary elements. States also
apply different legal standards with respect to the rules of enforcement of judicial decisions,
including in relation to the scope of discovery orders or the nature of sanctions and remedies®.
Therefore, courts or law enforcement agencies of the required jurisdiction may refuse to grant
legal and judicial cooperation on the grounds of being inconsistent with its law and practice®?.

Indeed, lack of comity or international cooperation instruments among States is an important
obstacle faced by victims. Judicial cooperation is not automatic and requires comity among
States or international cooperation instruments to be operative. The enforcement of
judgments requires cooperation between the host and home State of corporations. The mutual
recognition of formal procedures, applicable legal standards and valuation of damages requires
special consideration.®

In addition to the practical barriers mentioned above, victims can also face more fundamental
legal barriers in accessing justice. One of the most common barriers is the application of the
doctrine of forum non conveniens in cases involving more than one jurisdiction. Under this
doctrine, courts may decline to exercise jurisdiction in face of the existence of a more
‘appropriate’ jurisdiction to adjudicate the dispute. This is a discretionary decision of the court
when it is considered that a different jurisdiction has a more ‘real’ and substantial connection
with the case.®* The doctrine of forum non conveniens has been a recurrent argument used to
decline jurisdiction in corporate-related human rights abuses in some countries. For example,
almost 40 to 50 percent of motions to dismiss cases on the basis of forum non conveniens were
granted in the United States® and from those almost 99 percent were never filed again in any
jurisdiction.®®

The application of the doctrine of forum non conveniens serves as a basis for the establishment
of a cycle of grounds for dismissal (see Figure 5). Although not all of such grounds are inter-
related, they find a strong link with the presumption against extraterritoriality of the law,
commonly applied in various jurisdictions such as the United States. The presumption against

7 Al-Hag, “Prosecutor Dismisses War Crimes against Riwal”, 14 May 2013. Available from
http://www.alhag.org/advocacy/targets/accountability/71-riwal/704-prosecutor-dismisses-war-crimes-case-

against-riwal.
80 |bid.

81 Zerk 2013, op. cit., p. 101.

82 |bid.

83 Zerk 2013, op. cit., p. 85.

84 See defendant’s plea in Connelly (A.P.) v. R.T.Z Corporation Plc and Others [1997] UKHL 30.

85 MatthewJ. Eible, “Making Forum Non Conveniens Convenient Again: Finalityand Convenience for Transnational
Litigation in U.S. Federal Courts”, 68 Duke L.J. 1193 (2019), p. 1227.

86 Skinner, McCorquodale and De Schutter, op. cit., p. 24.
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extraterritoriality implies that the legislation of one State is only applicable with respect to
conducts occurring within that State®’. Practically, this implies that courts of one State will
refrain from applying national legislation in cases involving acts or conducts abroad, thus
limiting their jurisdiction over such cases. Kiobel v. Royal Dutch Petroleum Co. is the most
notable case involving corporate-related human rights abuses in which the principle of
presumption against extraterritoriality of the law was developed and applied. In this case, the
Supreme Court of the United States analysed if the Alien Tort Claims Act could be applied
extraterritorially. The Court concluded that ATCA is only applicable for conduct occurring within
the United States, and not for conducts that occurred abroad, limiting the extraterritorial
application of ATCA only to cases that ‘strongly touch and concern’ the territory of the United
States, and thus displaced the presumption against extraterritoriality, avoiding to trigger
serious foreign policy consequences for the country.

In line with this principle, the notions of personal jurisdiction and lack of sufficient contact of
the victim with the ‘perpetrator’ are one of the pillars on which the presumption of
extraterritoriality applies. According to these notions, courts only have jurisdiction over
conduct of individuals or legal entities occurring within the territory where they are seated. As
TNCs act in host States through their subsidiaries, agents or distributors, courts in parent
companies’ home States may decline jurisdiction in cases where the nexus between the TNC
and the conduct abroad is not sufficiently proven.®® Defendants may also argue that the lack of
sufficient contact with the home State’s forum restricts the collection of evidence, and access
to information and witnesses®® and, therefore, a more appropriate forum is required.

It is worth noting that the European Union Member States have taken steps towards clarifying
the obligations of home States in terms of recognizing the jurisdiction of their national courts
when civil claims are filed against persons (including corporations) domiciled in their territory,
wherever the damage has occurred, and whatever the nationality or the place of residence of
the claimants are®. Indeed, the doctrine of ‘forum non conveniens’' is not available in cases
involving European Union defendants (including companies).®> Council Regulation (EC) No.
44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters carried forward a rule positing jurisdiction in the
Member State where the defendant is domiciled®. In this regard, the European Court of Justice

87 William S Dodge, “Understanding the Presumption against Extraterritoriality”, Berkeley Journal of International
Law, vol. 16 (1998), p. 88.

88 See: Kiobel v. Royal Dutch Petroleum Co., 133 S.Ct. 1659 (2013).

89 Al-Hag, op. cit.

9 Qlivier De Schutter “Sovereignty-Plus in the Era of Interdependence: Towards an International Convention on
Combating Human Rights Violations by Transnational Corporations”, CRIDHO WP n°2010/5 (10 June 2010), page
5.

1 The doctrine of forum non conveniens is based on the idea of discretionary dismissals of specific cases, leading
to an assumption that jurisdictional rules are sometimes too broad, resulting in the allocation of jurisdictionto a
court which is not an appropriate (or not the most appropriate) forum. Forum non conveniens is applied almost
exclusively in common law countries such as the United States, United Kingdom, Australia and Canada. The effects
of this doctrine were seen in the Bhopal case and the Asbestos Miners case. See: Markus A Petsche, “A Critique of
the Doctrine of Forum Non Conveniens” (Taylor's University, 2011).

92 Presentation by Richard Meeran at the first meeting of the open-ended working group on transnational
corporations and other business enterprises with respect to human rights (6-10July 2015).

93 Article 4 (1) of the Brussels Regulation provides that a corporation whichis ‘domiciled’ in an EU Member State
couldbe suedinthat Member State. Article4 states: “1.Subject tothisRegulation, persons domiciled ina Member
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decision in Owusu v. Jackson (2005) has clarified that the doctrine of forum non conveniens is
incompatible with the regime established under Regulation 44/2001°, thus leaving no doubt
in this regard. Abolition of forum non conveniens in the European Union embodies an attempt
to ensure that their legal systems allow the bringing of court actions before their domestic
courts relating to liability of European corporations while operating abroad.

Figure 5 - The Cycle of Forum Non Conveniens

Lack of
standards on Forum Non
Forum Non Conveniens
Conveniens
Presumption Personal
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Even though forum non conveniens requires examining the existence of a more adequate
alternative forum to adjudicate the claims,®® there is no common ‘threshold’ concerning the
adequacy of such alternative forum. For example, courts may decide that the forum of the place
where the conduct was carried out may simplify the collection of evidence and access to
information,®® while others may decide that the complexity and nature of a case makes the
supposedly adequate forum not appropriate to hear the case®’. The lack of standards on
applicability of the forum non conveniens undermines the rights of victims to accessto justice,
as there is legal uncertainty on how the court will determine the ‘convenience’ of the forum. In
addition, the statutes of limitation provide for rules that set the time period in which certain
legal claims can be brought in front of a court. These rules are common in most jurisdictions,
but the time period may vary depending on the nature of the claim, the amount of damages
being claimed, among others. In the case of corporate-related human rights abuses, these time
limitations could constrain access to justice for victims due to the necessary time required to
gather evidence and information, or difficulties in the official investigation of claims®®. The

State shall, whatever their nationality, be sued in the courts of that Member State”. Article 63 (1) of the Brussels
Regulation: the domicile of legal persons or companies is determined by the jurisdiction where it has its: (a)
statutory seat, or (b) central administration, or (c) principal place of business”.

94 See : http://curia.europa.eu/juris/liste.jsf?language=en&num=C-281/02.

95 Carlos Arevalo, “Is an International Corporate Human Rights Liability Framework Needed? An Economic Power,
Business and Human Rights, and American Extraterritorial Jurisdiction Analysis”, Opinion Juridica Universidad de
Medellin, vol. 12 (2013), p. 110.

96 Sahu v. Union Carbide Corp., 746 F. Supp. 2d 609 (Dist. Court, SD New York 2010).

97 Connelly (A.P.) v. R.T.Z Corporation Plc and Others [1997] UKHL 30.

98 Skinner, McCorquodale and De Schutter, op. cit., p. 39.
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application of time limits will be particularly intricate in cases involving transnational conducts,
as there may be different limits in the law of the forum State and in that of the foreign State
where a human rights violation occurred®.

In cases with transnational elements, courts need to determine which law applies to the
case'®: whether the law of the forum State or the law of the foreign State. Generally, courts
will apply the law of the place where the injury is sustained'®?, but in cases involving human
rights abuses the analysis becomes more complex. In such instances, the court may consider
reasons to apply the law of the forum State, for example, when limitation periods of the foreign
State does not allow to bring a claim, the nature and amount to remedy do not guarantee
adequate and effective remedy, or other public policy reasons concerning the right of victims
to access to justice. Nevertheless, the lack of certainty on the way courts decide which is the
applicable law, gives rise to additional complexities for victims because, depending on the
choice of law, claimants will be required to comply with different substantive and procedural
rules.

1.3. Overcoming obstacles to access to justice in corporate-related human rights abuses

Overcoming the different obstacles to access to justice faced by victims of corporate-related
human rights abuses, particularly in cases with transnational characteristics, requires the
engagement of the international community in order to address the gaps in the international
legal order so as to guarantee victims’ access to justice and corporate accountability. Given the
complex structures of multinational corporations, a one-size-fits-all approach is questionable
with respect to the issue of business and human rights*%?. However, the efforts to design and
implement different mechanisms to strengthen international human rights standards vis-a-vis
the operations of business enterprises should, at a minimum, create effective mechanisms for
international cooperation and strengthenthe capacity of States to eradicate harmful behaviour
by business enterprises. International cooperation should, in particular, include cooperation
among law enforcement agencies and mutual assistance across borders.'%

Discussions by the OEIGWG have tackled specific barriers to the exercise of victims’ rights (see
Figure 6). The focus of a legally binding instrument designed from a victim’s perspective should
be to reduce regulatory, procedural and financial obstacles in access to remedy, as repeatedly
highlighted by lawyers and representatives of victims'®*. Thus, a broad definition of legal
standing (locus standi) could guarantee adequate legal representation for victims, particularly
communities or affected groups, allowing victims to bring claims individually or as a group. This

% |bid.

100 |bid, p. 43.

101 Zerk 2013, op. cit., p. 50.

102 John Ruggie, “Summary of discussions of the Forum on Business and Human Rights” (2013), Human Rights
Council, UN Doc. A/HRC/FBHR/2012/4, para. 79.

103 One example to operationalize such approach can be found in: International Labour Organization, Forced
Labour (Supplementary Measures) Recommendation, 2014 (Recommendation 203), 103rd International Labour
Conference Session.

104 See Robert McCorquodale, “Survey of the Provision in the United Kingdom of Access to Remedies for Victims
of Human Rights Harms involving Business Enterprises” (British Institute of International and Comparative Law, 17
July  2015). Available from https://corporate-responsibility.org/wp-content/uploads/2015/12/BIICL-
McQuordale -uk access to remedies.pdf.
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will not only guarantee the principle of procedural economy by limiting the filing of multiple
claims, but could also allow the sharing of cost and procedural burdens among all claimants.

Similarly, access to information is fundamental for victims to present a claim against business
enterprises based on violations of human rights. Business enterprises are supposed to conduct
their operations under the principle of transparency to ensure oversight by competent
authorities, and as a matter of good corporate governance. Nevertheless, access toinformation
continues to be one of the biggest hurdles experienced by victims. A legally binding instrument
could include a set of measures requiring companies to submit mandatory human rights reports
to national authorities. The discussion of a legally binding instrument could learn from other
mechanisms, for example, by establishing a national prevention mechanism as provided for
under the Optional Protocol to the Convention against Torture!®®, and by including the
supervision by judicial or other adequate bodies of any non-judicial settlement arrived at by the
victims and a corporation.

Likewise, the measures adopted by States for regulating corporate conduct should introduce a
clear regulatory framework that strengthens their domestic jurisdiction vis-g-vis violations of
human rights by business enterprises. These measures could focus on the abuses that such
enterprises may cause or contribute through their operations, including their own activities, as
well as other business relationships linked to such operations. Furthermore, such preventive
mechanisms could establish a duty of care of the parent company to ensure compliance with
human rights obligation by all businesses linked toits operations, for example, their subsidiaries
conducting operations abroad. Such duty of care should extend to the enterprises supplying
goods and services to subsidiaries or parent companies.'°®

In addition, the prospective legally binding instrument could guarantee the competence of
judicial authorities “to apply doctrines permitting them to determine the real links between
formally separate entities, such as through [piercing the corporate veil] or the doctrine of
[single economic unit]”*%’. It should also assert the jurisdiction of the courts where the parent
company is domiciled in cases involving corporate-related human rights abuses. This could be
achieved by clarifying the concept of ‘no other available forum’ under the principle of forum
necessitates,’® or by banning the application of the doctrine of forum non conveniens
discussed above, thereby securing an avenue for claimants to bring cases against business
enterprises directly in their home State.'% The OEIGWG has considered in this respect the need
for “creating prevention, disclosure and reporting requirements, removing obstacles to the

105 Article 3 of the Optional Protocol to the Convention against Torture recognises the obligation of States to set
up, designate or maintain at the domestic level one or several visiting bodies for the prevention of torture and
other cruel, inhuman or degrading treatment or punishment.

108 Filip Gregor and Hanna Ellis, “Fair Law: Legal Proposals to Improve Corporate Accountability for Environmental
and Human Rights Abuses” (European Coalition for Corporate Justice), p. 21.

107 Carlos M. Correa, “Scope of the Proposed International Legally Binding Instrument on Transnational
Corporations and Other Business Enterprises with Respect to Human Rights”, South Centre Policy Brief No. 28
(September 2016).

108 Skinner, McCorquodale and De Schutter, op. cit., p. 30.

109 Meeran (2015), reported in South Centre South Bulletin 87-88 (November 2015), p. 21.
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exercise of jurisdiction, such as forum non conveniens, facilitating cross-border cooperation in
investigations and mutually recognizing national judgments.”**°

In summary, international cooperation can allow victims to achieve greater access to remedies
and help to address jurisdictional gaps in cases of human rights violations by business activities
of transnational character. International cooperation, particularly mutual legal assistance, is an
important tool to ensure efficient investigation, prosecution and enforcement of judgments. It
can do so through guaranteeing access to information in investigations and prosecutions and
the application of adequate standards of due process of law and enforcement of effective
remedy.

Figure 6 - Tackling victims’ access to justice
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2. Placing the legally binding instrument in international law

One of the most discussed issues in the process of adopting an international legally binding
instrument on TNCS, OBEs and human rights has been how to address the corporate actor
under international law. Today, international law does not entail a conceptual barrier for
developing an agreement among States that imposes direct obligations on private actors.
Nonetheless, in most cases, international law regulates the conduct of private entities indirectly
through national legislation.

The discussions about the international responsibility of transnational corporations are not
new. During the 1998 Rome Conference, which resulted in the Rome Statute of the
International Criminal Court, France had submitted a proposal to grant to the new court
jurisdiction over legal persons (UN Doc. A/CONF.183/2/Add.1, 14 April 1998). Similar proposals
have been contemplated by Member States of the African Union to amend the Statute of the
African Court of Justice and Human Rights (Article 46C), which would establish direct
jurisdiction over corporations.

Along these lines, a number of agreed international human rights instruments take the
approach of regulating private actors by providing the obligation of States to treat certain
conducts as offences, and to establish the liability of legal persons subject to the legal principles
of the domestic laws, ! or by requiring certain conduct or compliance with obligations by a
private party.'?A legally binding instrument on TNCs and OBEs could follow a similar approach
by requiring States to develop national legislation in a way that clarifies the standards of liability
of corporations under criminal, civil or administrative rules. This would help States to converge
towards a common approach and to cover gaps in domestic systems where they currently exist.

The traditional theory of international law predicates the States’ primary obligation to protect
human rights under its jurisdiction, as subjects and creators of international law.'** The nature
and recognition of corporate entities as subjects of international law is one of the important
issues under debate in the context of the negotiations on the internationally binding instrument
given, in particular, the strong power that corporations may have in influencing decision-
making at the international level as mentioned in section 1 above. The OEIGWG has addressed

111 The Optional Protocol to the Convention on the Rights of the Child on Sale of Children, Child Prostitution and
Child Pornography (Article 3.4); Council of Europe Convention on the Protection of the Environment through
Criminal Law 1998 (Article 9 provides that a liability can flow to the corporation as a result of finding liability of a
natural person or organ of the entity involved); Criminal Convention on Corruption adopted in the context of the
Council of Europe and open to other states (Article 18); The UN Convention against Corruption 2003 (Article 26
requires that legal persons be held liable and States have a choice of criminal, civil, or administrative methods to
ensure liability); UN Convention on the Suppression on the Financing of Terrorism 1999 (Article 5 links corporate
liability to a finding that an individual has committed the offence defined in the treaty); The International
Convention on Civil Liability for Oil Pollution Damage 1992, provides that the owner of a ship registered in a
Contracting State has the obligation to maintain an insurance or guarantee to cover his liability for pollution
damage (Article VII.1), defining ‘owner’ as person or persons registered as owner of the ship (Article 1.3), and
person as any individual or partnership or any public or private body (Article I.2).

112 The international Convention on Civil Liability for Oil Pollution (1992), Article VII (1).

113 Vincent Chetail, “The Legal Personality of Multinational Corporations, State Responsibility and Due Diligence:
The Way Forward”, in Unity and diversity of international law: essays in honour of Professor Pierre-Marie Dupuy
(Leiden, Martinus Nijhoff, 2014), p. 108.
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the possibility of expressly recognizing international human rights obligations for private
entities*!*,

In addition, as recognised by the REDESCA of the Inter-American Commission of Human Rights,
the complex forms of organization and operation of economic actors require that “the
mechanisms, policies or regulatory frameworks aimed at addressing the challenges in this field
must incorporate and recognize the extraterritorial application of the obligations arising from
international human rights law, whether with respect to the States or their effects on the same
companies or non-state actors, so as not to leave the persons and communities involved
unprotected.”*®

Following this approach, a legally binding instrument on business and human rights could aim
at strengthening domestic systems to cope with business enterprises that are liable for
violations of human rights, in order to ensure an effective access to justice and remedy to
victims of business activities. This principle could be built on the language of the UNGPs
regarding the essential components of human rights’ due diligence requirements included in
the operational principles of the Second Pillar of the UNGPs!!®, and on mandatory language
provided for by national regulations. Such approach could clarify corporate due diligence
obligations while allowing the States some flexibility to decide the modalities of such
obligations according to their domestic laws and practices.

2.1. Obligations of States vis-a-vis private actors under international human rights law

International law clearly defines the obligation of States to prevent violations and protect
human rights and includes the duty to regulate the behaviour of private actors.'*’ The human
rights obligations of States vis-a-vis the conduct of non-state actors has been developed in
international law by duly recognizing that States have an obligation not to encourage, aid or
abet non-state parties to commit violations of international law,'*® and that States must
discharge their obligations against acts committed by private persons or entities that would
impair the enjoyment of human rights.**® Thus, UN human rights treaty bodies and regional
human rights courts and tribunals have recognized that States must discharge their obligations
against acts committed by private persons or entities that would impair the enjoyment of
Covenant rights (see Box 3). In order to meet their duty of human rights due diligence, States
should regulate certain activities of private actors by adopting effective measures to prevent

114 See Elements for a draft legally binding instrument on transnational corporations and other business
enterprises with respect to human rights at
https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Session3/Pages/Session3.aspx.

115 Spledad Garcia Mufioz, “Informe Empresas y Derechos Humanos: Estandares Interamericanos”, Relatorfa
Especial sobre Derechos Econdmicos Sociales Culturalesy Ambientales, OEA/Ser.L/V/Il, CIDH/REDESCA/INF.1/191,
November 2019.

118 Included in Principles 18— 21 of the UNGPs.

117 QOlivier De Schutter, International Human Rights Law (Cambridge, Cambridge University Press, 2014) and
“Towards a Legally Binding Instrument on Businessand Human Rights”, CRIDHO Working Paper 2015/2 (July 2015).
118 |CJ, United States Diplomatic and Consular Staff in Tehran (United States of Americav Iran), Judgment (1980),
para. 61; Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of America),
Judgement (1986), para. 104.

119 General Comment 31 of the Human Rights Committee on the Nature of the General Legal Obligation Imposed
on States Parties to the International Covenant on Civil and Political Rights, UN Doc CCPR/C/21/Rev.1/Add. 13
(2004), para. 8.
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future injury and respond to past injury. *** UN human rights treaty bodies have also recognized
that it is necessary for States to have adequate legal and institutional frameworks to provide
remedies in case of violations in the context of business operations.***

Box 3 - UN human rights treaty bodies and regional human rights courts and tribunals’ recognition of States’” human
rights obligations vis-a-visthird parties

General Under general international law and specific human rights Covenants,
Recommendation 19 States may also be responsible for private acts if they fail to act with due
on Violence Against diligence to prevent violations of rights or to investigate and punish such
Women (1992) acts of violence, and for providing compensation

The Committee recommends that States parties take all measures to
ensure that user fees and hidden costs do not have a negative impact on
girls”and women’s access to education by instituting the following
measures: [...] (d) Ensuring that private actors respect the same standards
regarding non-discrimination of girls and women as do publicinstitutions,
as a condition of their running academic institutions;

General
Recommendation 36
on theright of girls
and women to
education (2017)

General

Recommendation 37 States parties should regulate the activities of non-State actors within their
on the gender-related  jurisdiction, including when they operate extraterritorially. General
dimensions of disaster recommendation No. 28 reaffirms the requirement under Article 2 (e) to

risk reduction in the eliminate discrimination by any public or private actor, which extends to
context of climate acts of national corporations operating extraterritorially.
change (2018)

Violations of the right to food can occur through the direct action of States
General Comment 12 or other entities insufficiently regulated by States and as part of their
on the Right to food obligations to protect people’s resource base for food, States parties
(1999) should take appropriate steps to ensure that activities of the private
business sector and civil society are in conformity with the right to food

General Comment 24
on State obligations
under the
International Covenant

The Covenant establishes specific obligations of States parties at three
levels — to respect, to protect and to fulfil. These obligations apply both
with respect to situations on the State’s national territory, and outside the

120 See: Human Rights Committee, General Comment 35, UN Doc. CCPR/C/GC/35 (2014), para. 9; General
Comment 27, UN Doc. CCPR/C/21/Rev.1/Add.9(1999), para. 6; and, Committee on the Rights of the Child, General
Comment 16, UN Doc. CRC/C/GC/16 (2013) para. 2.

121 See: Committee on the Rights of the Child, General Comment 16, UN Doc. CRC/C/GC/16 (2013), para. 4.



on Economic, Social
and Cultural Rightsin
the context of business
activities (2017)

General Comment 27
on Article 12, Freedom
of movement

General Comment 31
on the Nature of the
General Legal
Obligation Imposed on
States Parties to the
International Covenant
on Civil and Political
Rights (2004)

General Comment 35
on Article 9, Liberty
and Security of Person

General Comment 36
on Article 6, Right to
life

General Comment No.
15 on theright of the
child to the enjoyment
of the highest
attainable standard of
health (2013)

General Comment No.
16 on State
obligations regarding
the impact of the
business sector on
children’s rights (2013)

General Comment No.
17 (2013) on theright
of the child to rest,
leisure, play,
recreational activities,

national territoryin situations over which States parties may exercise
control.

The State party must ensure that the rights guaranteed in Article 12 are
protected not only from public but also from private interference.

The positive obligationimposed on State Parties to ensure Covenant rights
will only be fully discharged if individuals are protected by the State, not
just against violations of Covenant rights by its agents, but also against acts
committed by private persons or entities...there may be...violations by
states Parties of those rights, as a result of states Parties” permitting or
failing...to exercise due diligence to prevent, punish, investigate or redress
the harm caused by such acts by private persons or entities

The right to personal security also obliges States parties to take
appropriate measures in response to death threats against personsin the
public sphere, and more generally to protect individuals from foreseeable
threats to life or bodily integrity proceeding from any governmental or
private actors.

Among other things, a State party must rigorously limit the powers
afforded to private actors and ensure that strict and effective measures of
monitoring and control, as well as adequate training, are in place in order
to guarantee, inter alia, that the powers granted are not misused and do
not lead to arbitrary deprivation of life.

States have an obligation to ensure that all duty bearers have sufficient
awareness, knowledge and capacity to fulfil their obligations and
responsibilities, and that children’s capacity is sufficiently developed to
enable them to claim their right to health.

It is necessary for States to have adequate legal and institutional
frameworks to respect, protect and fulfil children’s rights, and to provide
remedies in case of violations in the context of business activities and
operations.

Legislation, regulations and guidelines should be introduced, together with
the necessary budgetary allocation and effective mechanisms for
monitoring and enforcement, to ensure that all members of civil society,
including the corporate sector, comply with the provisions of Article 31
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cultural lifeand the
arts (Art. 31)*

Inter-American Human
Rights Court,
Veldsquez Rodriguez v
Honduras, Judgment
(1988), paras. 172-
174.

Inter-American Human
Rights Court, Peoples
Kalifia and Lokono
Peoples Vs. Suriname,
Judgment (2015),
para.224.

Inter-American Human
Rights Court,
Trabajadores de la
Hacienda Brasil Verde
Vs. Brasil, Judgement
(2016), para. 317.

Inter-American Human
Rights Court, Yarce
and others Vs.
Colombia, Judgement
(2016), para. 181.

Social and Economic
Rights Action Ctr. For
Econ. And Soc. Rights
v. Nigeria, Case No.
ACHPR/COMM/A044/1
Afr. Comm’n on
Human and Peoples’
Rights (2001).

Anillegal act which violates human rights and which is initially not directly
imputable to a State (for example, because it is the act of a private person
or because the person responsible has not been identified) can lead to
international responsibility of the State, not because of the act itself, but
because of the lack of due diligence to prevent the violation or to respond
to it as required by the Convention.

[...] the states have the responsibility to protect people's human rights
against violations committed in its territory and / or its jurisdiction by third
parties, including companies. For such effect States must take appropriate
measures to prevent, investigate, punish and repair, through appropriate
means, the abuses that such actors may commit, including through
regulation and access to justice.

Likewise, the prohibition against slavery plays a fundamentalrolein the
American Convention, because it represents one of the most fundamental
violations of the dignity of the human person and, concomitantly, of
several rights of the Convention. States have the obligation to guarantee
the creation of the conditions that are required so that violations of this
inalienable right do not occur and, in particular, the duty to prevent their
agents and private third parties from violating it.

Thus, the obligation to guarantee follows a duty of means or behavior, not
of result, to prevent individuals from violating goods protected by rights
embodied in the treaty. This duty, as longas it is relevant with respect to
the prevention of acts of violence

“the Stateis obliged to protect right-holders against other subjects by
legislation and provision of effective remedies”. The Commission held that
the duty to protect requires “the State to take measures to protect
beneficiaries of the protected rights against political, economic and social
interferences. Protection generally entails the creation and maintenance
of an atmosphere or framework by an effective interplay of law and
regulations so thatindividuals will be able to freely realise their rights and
freedoms”.



Even if the State "cannot be said to have directly interfered with the
applicant's private life or home”, the authorities have the obligation to

European
P ECtHR, Fadeyeva v. “evaluate the pollution hazards and to take adequate measures to prevent
Court of ) o
. Russia, Judgment or reduce them [...] shows a sufficient nexus between the pollutant
Human Rights o . : , L S
(2005), para. 89 emissions and the State to raise an issue of the State's positive obligation
(ECtHR) : . .
under Article 8 of the Convention (European Convention on Human
Rights)”.

Itis important to note that the United Nations Guiding Principles on Business and Human Rights
reaffirm States’ obligations in regard to potential or manifest damage by corporations. The
UNGPs recognize that States must protect against human rights abuse within their territory
and/or jurisdiction by third parties, including business enterprises. This requires taking
appropriate steps to prevent, investigate, punish and redress such abuse through effective
policies, legislation, regulations and adjudication (Guiding Principle 1). Under the UNGPs, States
should set out clearly the expectation that all business enterprises domiciled in their territory
and/or jurisdiction respect human rights throughout their operations (Guiding Principle 2).
Other obligations of States under their duty to protect include:

e Enforce laws that are aimed at, or have the effect of, requiring business enterprises to
respect human rights, and periodically to assess the adequacy of such laws and address any

gaps;

e Ensure that other laws and policies governing the creation and ongoing operation of
business enterprises, such as corporate law, do not constrain but enable business respect
for human rights;

e Provide effective guidance to business enterprises on how to respect human rights
throughout their operations;

e Encourage, and where appropriate require, business enterprises to communicate how they
address their human rights impacts (Guiding Principles 3, 4, 5, 6, 7, 8,9, 10, 25, 26, 27, 28,
29);

e Meet their human rights obligations when pursuing business-related policy objectives with
other States or business enterprises, for instance through investment treaties or contracts
(Guiding Principle 9).

However, the Guiding Principles were considered by some experts as ‘introducing confusion’
or possibly ‘presenting a step backwards’ in regard to the way they addressed the
extraterritorial duty of States to regulate corporations,*?? particularly as the concept of ‘due
diligence’ included in the UNGPs may carry different meanings. For business enterprises, it
might referto a set of voluntary processes used to manage risks to the business; while for such
experts it stands for a legal standard of conduct grounded on both domestic and international

122 See De Schutter 2015, op. cit., page 19 and Surya Deva and David Bilchitz, eds., Human Rights Obligations of
Business; Beyond the Corporate Responsibility to Respect?, (Cambridge, Cambridge University Press 2013).
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law'?3. These different interpretations could end up undermining accountability of private
actors.

The State’s obligations to protect individuals against violations by non-state actors constitute
duties of conduct and not of results. Even where the conduct of a private person or entity
cannot be attributed to a State, the latter bears obligations of ‘due diligence’ with respect to
those actors. Obligations of result require States to reach a given result, and if that result has
not been reached the responsibility of the State is engaged. On the other hand, ‘due diligence’
is focused rather on course of conduct a state must follow to attain or avoid a given result. Due
diligence obligation requires sufficiently close nexus between the state and the non-State
perpetrator and evidence that the State has failed to take all reasonable and appropriate
measures to prevent, investigate and redress the human rights violations.

2.2. Clarifying extraterritorial obligations of States under human rights law

Addressing extraterritorial obligations of States in relation to the conduct of corporations has
been one of the core discussions on the issue of business and human rights. State practice
shows that in certain areas of law, domestic regulatory measures are extended to cover
conduct of corporations through foreign subsidiaries, such as in the areas of competition law,
shareholder and consumer protection, and taxation.’?* One of the biggest challenges to
understanding extraterritorial obligations of States under human rights law is its relationship
with the principle of sovereignty. Although the broad understanding on the application of that
principle is that the jurisdiction of the States extends to the territory where it exerts control,
the extent of this control should also be considered.

The discussion about extraterritorial jurisdiction is linked to (1) limitations of general
international law, in particular of state sovereignty; and (2) obligations under international
human rights treaties as constitutive of a state’s extraterritorial human rights obligations. The
latter relates to the basic question of whether the State can incur obligations towards different
actors, independently of where they are located, over whom it exercises factual power. Experts
point out that “while the concrete prerequisites of extraterritorial human rights obligations
remain subject to debate, it seems widely accepted that what is decisive is not a state’s de jure
authority but its exercise of de facto power or control over individuals outside its territory.”*?
Extraterritorial jurisdiction thus may entail:*%°

123 See Vincent Chetail, “The Legal Personality of Multinational Corporations, State Responsibility and Due
Diligence: The Way Forward”, in Unityand diversity of international law: essays in honour of Professor Pierre-Marie
Dupuy (Leiden, Martinus Nijhoff, 2014). Available from https://doi.org/10.1163/9789004262393 006.

124 See: Skinner, McCorquodale, De Schutter, op. cit., p. 60.

125 See Daniel Augenstein, and David Kinley, “When Human Rights ‘Responsibilities’ become ‘Duties’: The Extra-
Territorial Obligations of States that Bind Corporations”, in HUMAN RIGHTS OBLIGATIONS OF BUSINESS: BEYOND
THE CORPORATE RESPONSIBILITY TO RESPECT?, D. Bilchitz & S. Deva, eds. (Cambridge University Press, 2013);
Sydney Law School Legal Studies Research Paper No. 12/71 (September 2012).

126 Extraterritorial prescriptive and enforcement jurisdiction (related to the extent to which states can prescribe
and enforce their laws extraterritorially) are governed by public international law. Adjudicative jurisdiction is
largely governed by domestic law (i.e. conflicts of law). See J. Zerk “Extraterritorial Jurisdiction: Lessons for the
Business and Human Rights Sphere from Six Regulatory Areas”, Corporate Social Responsibility Initiative Working
Paper No. 59 (Cambridge, MA, John F. Kennedy School of Government, Harvard University, June 2010), page 13.
Available from
https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/programs/cri/files/workingpaper 59 zerk.pdf.
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e Prescriptive or legislative jurisdiction: which concerns the ability of states to prescribe
laws for actors and conduct abroad;

e Adjudicative or judicial jurisdiction: which concerns the ability of courts to adjudicate
and resolve private disputes with a foreign element;

e Enforcement jurisdiction: This concerns the ability of States to ensure that their laws
are complied with.

These categories allow a differentiation between “domestic measures with extraterritorial
implications” and “direct extra-territorial jurisdiction”, as each has different implications in
regard to effects on State sovereignty (see Figure 7). In the first case, domestic measures with
extraterritorial implications would require, for instance, a company domiciled in the forum
jurisdiction to supervise a foreign subsidiary or contractor. These measures deal with the action
or inaction of the company at home, which could have effectsin other countries.*?’ The second
case, direct extra-territorial jurisdiction, will entail discharging the State’s obligations under
human rights law through direct jurisdiction over the foreign subsidiary or parties holding the
nationality of that State. The level of intrusiveness in regard to sovereignty issues is also
different between these two approaches, with the latter approach imposing deeper challenges
to sovereignty-related issues.

Figure 7 - Domestic Measures with extraterritorial implications vs. Direct Extraterritorial
Jurisdiction

Domestic measures with Direct extra-territorial
extraterritorial implications jurisdiction

Entails exercisin%the state’s

extraterritorial obligations
Requires a company under human rights law
domiciled in the home State throu%h direct jurisdiction
to supervise a foreign over the foreign subsidia
subsidiary or contractor. or parties contracted by the

corporation holding the
nationality of that State.

Less intrusiveness to State

Sovereignty: The home State More intrusiveness to State
deals with the conduct of Sovereignty: The home State
the parent company at regulates the conduct of the
home, but it generates subsidiaries abroad.

effects abroad.

The UN Committee against Torture has recognized that territories under a State’s jurisdiction
include “all areas where the State party exercises, directly or indirectly, in whole or in part, de

127 7erk 2010, op. cit. p. 206.
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jure or de facto effective control, in accordance with international law;”*?® in accordance tothis

concept jurisdiction extends to areas where the State has de jure or effective control.*?® A
similar approach has been followed by the Inter-American Commission on Human Rights, which
has elaborated that the reference to ‘any persons subject to [a state’s] jurisdiction” under
Article 1 of the American Convention on Human Rights refers to “conduct with an
extraterritorial locus where the person concerned is present in the territory of one state, but
subject to the control of another state - usually through the acts of the latter’s agents abroad.
In principle, the inquiry turns not on the presumed victim’s nationality or presence within a
particular geographic area, but on whether, under the specific circumstances, the State
observed the rights of a person subject to its authority and control.”*3°

On the other hand, the UNGPs provide in Guiding Principle 2 that “At present, States are not
generally required under international human rights law to regulate the extra-territorial
activities of businesses domiciled in their territory and/or jurisdiction. Nor are they generally
prohibited from doing so, provided there is a jurisdictional basis”. In its commentary, Prof. John
Ruggie noted the following: “There are strong policy reasons for home states to set out clearly
the expectation that businesses respect human rights abroad, especially where the State itself
is involved in or supports those businesses”, and gave examples, such as requirements on the
parent companies to report on the global operations of the entire enterprise - in soft law
instruments such as the OECD Guidelines for Multinational Enterprises, and other direct
extraterritorial legislation and enforcement, including criminal regimes allowing for
prosecutions based on the nationality of the perpetrator no matter where the offence occurs.
This might imply that the obligation of ‘due diligence’ of States has an extraterritorial dimension
with regards to the home State obligation to exercise due diligence in relation to the acts of
corporations under its jurisdiction.

This seems to be the approach taken by the Maastricht principles,**! which state that the scope
of extraterritorial jurisdiction encompasses that:

a) States exercise authority or effective control,

b) States’ acts or omissions bring about foreseeable effects in the enjoyment of human
rights;

c) States are in a position to exercise decisive influence or to take measures to realize
human rights in accordance with international law.

128 Committee against Torture, General Comment No. 2: Implementation of Article 2 by States Parties, January
2008, para. 16.

129 Committee against Torture, General Comment No. 2: Implementation of Article 2 by States Parties, January
2008, para. 16.

130 Daniel Augenstein, and David Kinley, “When Human Rights ‘Responsibilities’ become ‘Duties’: The Extra-
Territorial Obligations of States that Bind Corporations”, in HUMAN RIGHTS OBLIGATIONS OF BUSINESS: BEYOND
THE CORPORATE RESPONSIBILITY TO RESPECT?, D. Bilchitz & S. Deva, eds. (Cambridge University Press, 2013);
Sydney Law School Legal Studies Research Paper No. 12/71 (September 2012).

131 |n September 2011, a group of experts in international law and human rights, including current and former
members of international human rights treaty bodies, regional human rights bodies, and former and current
Special Rapporteurs of the UN HRC, adopted the Maastricht Principles on Extraterritorial Obligations of States in
the area of Economic, Social, and Cultural Rights. See: http://www.etoconsortium.org/nc/en/main-
navigation/library/maastricht-principles/?tx drblob pi1%5BdownloadUid%5D=23.
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Similarly, a number of judicial decisions and authoritative interpretations of international law
have recognized elements of extraterritorial jurisdiction when States are conducting their
obligations under international law (see Box 4). The project on accountability and remedy for
victims of business-related human rights abuse under the auspices of the United Nations High
Commissioner for Human Rights and related reports (April 2016)%? also note that the “lack of
coordination between States with respect to the use of domestic measures with extraterritorial
implications can undermine the efforts of regulatory and domestic law enforcement bodies
with respect to the prevention, detection and investigation of cross-border cases of business
involvement in human rights abuses.” 33 A report produced in the context of this project notes
that “...while there is international consensus as to when States can exercise extraterritorial
jurisdiction in business and human rights cases, there is less clarity as to the circumstances in
which they should or must exercise such jurisdiction.”*** It adds that “some international treaty
bodies have recommended that home States take steps to prevent and/or punish abuse abroad
by business enterprises domiciled within their respective jurisdictions”.**> For Olivier De
Schutter, former Special Rapporteur on the Right to Food, the adoption of a “new international
Instrument allocating responsibilities to control transnational corporations could codify in
treaty form what is already, arguably, emerging customary international law.”*®

Box 4 - UN human rights treaty bodies and International courts and tribunals’ decisions recognizing Extraterritorial
Jurisdiction

Document Comment

State party must respect and ensure the rights laid
down in the International Covenant on Civil and
Political Rights to anyone within it power or effective
control...even if not situated within the territory of the
State Party...”

General Comment No. 31: the
Nature of the General Legal
Obligation Imposed on States
Parties to the Covenant, para. 10

General Comment No. 14 (2000) States parties have to respect the enjoyment of the

on the right to highest attainable right to health in other countries, and to prevent third

standard of health, para. 39 parties from violating the right in other countries, if
they are able to influence these third parties by way

132 See: Report of the United Nations High Commissioner for Human Rights “Improving accountability and access

to remedy for victims of business-related human rights abuse” (A/HRC/32/19) and its addendum

A/HRC/32/19/Add.1 which encapsulate findings from the research undertaken by the Accountability and Remedy

project (ARP) and key findings in relation to the six work streams or project components of the ARP presented in

the Background Paper accompanying a consultation draft of the ARP available at

http://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/OHCHR ARP_Background Paper to
Draft Guidance.pdf.

133 Background Paper accompanying a consultation draft of the ARP, page 18.

134 See: para. 33 of report A/HRC/32/19/Add.1.

135 |bid.

136 De Schutter 2010.
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of legal or political means, in accordance with the
Charter of the United Nations and applicable
international law.

States parties should also take steps to prevent
human rights contraventions abroad by corporations
which have their main offices under their jurisdiction,
without infringing the sovereignty or diminishing the
obligations of the host States under the Covenant.

Statement on the obligations of
States parties regarding the
corporate sector and economic,
social and cultural rights

Home States also have obligations, arising under the

General comment No. 16 (2013) Convention and the Optional Protocols thereto, to
on State obligations regarding the  respect, protect and fulfil children’s rights in the

impact of the business sector on context of businesses’ extraterritorial activities and
children’s rights, para. 43 operations, provided that there is a reasonable link

between the State and the conduct concerned.

Judgment Standard — Precedent

“... the first and foremost restriction imposed by
international law upon a State is that — failing the
existence of a permissive rule to the contrary — it may
not exercise its power in any form in the territory of
another State. In this sense jurisdiction is certainly
territorial; it cannot be exercised by a State outside its
territory except by virtue of a permissive rule derived
from international custom or from a convention... It
does not, however, follow that international law
prohibits a State from exercising jurisdiction in its own
territory, in respect of any case which relates to acts
which have taken place abroad, and in which it cannot
