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Abstract 

An under-examined issue during the COVID-19 crisis is the potential liability of countries under investment agreements 
for taking steps to mitigate COVID issues.  This Policy Brief provides an overview of how countries may be liable to com-
panies for taking domestic action to protect public health, including pre-COVID claims related to Intellectual Property 
(IP), as well as possible claims because of COVID emergency measures, including claims that could result if the Agree-
ment on Trade-Related Aspects of Intellectual Property Rights (TRIPS) Waiver was adopted.  The current COVID-19 crisis 
opens the opportunity to consider and reevaluate the unnecessary threat of international agreements that allow for invest-
ment claims and potentially consider their termination. 

*** 

La responsabilité des gouvernements vis-à-vis des entreprises, en vertu des accords d'investissement, s’agissant des mesures prises en 
vue d’atténuer les effets de l’épidémie de COVID-19 est parmi les questions qui n'ont pas été suffisamment étudiées durant la crise 
sanitaire. La présent rapport sur les politiques présente un aperçu de la manière dont les pays peuvent être responsable à l’égard des 
entreprises en raison des mesures prises à l’échelle nationale pour protéger la santé publique, notamment en ce qui concerne les litiges 
antérieurs à la pandémie de COVID-19 relatifs aux droits de propriété intellectuelle et les éventuels litiges concernant les mesures 
d’urgence mises en œuvre pour lutter contre la pandémie, notamment celles qui pourraient résulter de l'adoption de la proposition de 
dérogation aux dispositions de l’Accord sur les aspects des droits de propriété intellectuelle qui touchent au commerce (ADPIC). La 
crise actuelle du COVID-19 offre l'opportunité de considérer et de réévaluer la menace inutile des accords internationaux qui permet-
tent les demandes d'investissement et d'envisager éventuellement leur résiliation.  

*** 

Un asunto que no se ha estudiado con la suficiente profundidad durante la crisis de COVID-19 es la responsabilidad potencial de los 
países al amparo de acuerdos de inversión por la adopción de medidas dirigidas a mitigar los problemas ocasionados por la COVID-19. 
En este informe sobre políticas se ofrece una visión general del modo en que los países pueden ser responsables de que las empresas 
adopten medidas nacionales que protejan la salud pública, entre ellas las reclamaciones previas a la COVID-19 relativas a la propiedad 
intelectual, así como posibles reclamaciones debidas a las medidas de emergencia relacionadas con la COVID-19, como las que podrían 
producirse de adoptarse la exención prevista en el Acuerdo sobre los Aspectos de los Derechos de Propiedad Intelectual relacionados 
con el Comercio (ADPIC). La actual crisis de la COVID-19 ofrece la oportunidad de considerar y reevaluar la amenaza innecesaria de 
los acuerdos internacionales que permiten las demandas de inversión y de considerar su posible terminación.  

* Clifford E. Vickrey Research Professor, Loyola University of Chicago 

This text is based on the author’s presentation at South Centre’s webinar “Emerging Trends in FTAs and Public Health: Invest-
ment Agreements and IP” (2021). 

Introduction 

Although most discussions of intellectual property (IP) 
rights and COVID-19 focus on the proposed Agreement 
on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS) waiver, that is not the only issue of con-
cern for countries during the COVID crisis.  If the waiv-
er is adopted, countries that incorporate the waiver in 
their own domestic laws may face liability under sepa-
rate international agreements that provide rights based 
on investment claims to companies.1  These internation-
al agreements provide “foreign” companies the right to 

bring investment claims against a country and obtain 
compensation that can be crippling, especially for coun-
tries in the Global South.  Such agreements and claims 
existed before COVID, but are still applicable to domestic 
actions taken to address the emergencies presented by 
COVID.  

Some history 

Decades before the negotiation of the World Trade Organ-
ization (WTO) that led to TRIPS, countries started enter-
ing into international agreements that provided a new 



any action that indirectly reduces value of property, such 
as revocation of a permit without just compensation.6  
Expropriation claims under these agreements may mirror 
domestic claims in some nations.  However, the broadest 
and most frequently brought claim is for denial of fair and 
equitable treatment, which includes some claims that have 
no basis in domestic laws.7  For example, while some 
types of these claims involve denial of procedural justice, 
it has been interpreted broadly to include a wide variety 
of conduct that reduces legitimate expectations of a com-
pany that sometimes include a stable legal and business 
environment which would generally not result in any do-
mestic liability.8   

Investment claims stand in marked contrast to TRIPS 
disputes both in terms of how often they are asserted, as 
well as how they are adjudicated.  Although shortly after 
the WTO was created there were far more WTO disputes 
than ISDS claims, since 2003, known ISDS disputes have 
exceeded the number of WTO disputes filed per year, of-
ten by a substantial amount.9 

In addition, there are serious financial repercussions to 
investment claims that do not exist with TRIPS disputes.  
Even if a WTO panel finds a country not in compliance 
with TRIPS, a country is simply required to bring its laws 
into compliance.  No monetary sanctions ever come into 
play with TRIPS violations unless a country refuses to 
comply, and even then, the preferred remedy is to with-
draw another WTO benefit, rather than monetary sanc-
tions.10  In contrast, investment claims can result in serious 
financial awards that are on average $500 million along 
with serious costs to simply defend the suit, which aver-
age $5 million per party without even considering addi-
tional costs of tribunal fees.11  Accordingly, even if an in-
vestment claim does not result in an actual ruling against 
a country, simply bringing the claim may have a chilling 
effect on  domestic actions.    

Beyond potential financial repercussions, there are also 
major differences in how TRIPS and investment disputes 
are adjudicated.  The outcomes of investment disputes are 
generally considered unpredictable, especially since there 
is no appellate review permitted for virtually all such dis-
putes.  In contrast, the WTO system has an appellate sys-
tem in place to provide uniformity.   The problems with 
inconsistent judgments and chilling of domestic actions 
have prompted discussion about the need to reform such 
agreements.12 

Prior investment claims related to IP and 
health 

Although international investment agreements were not 
framed to protect IP, using investment claims to protect IP 
is no longer a theoretical concept.  Most early agreements 
did not explicitly list IP as an investment, but there is no 
real question that it is, even under such agreements.  In-
deed, when Eli Lilly brought a dispute against Canada 
under the North American Free Trade Agreement 
(NAFTA) which does not explicitly list IP as a type of in-
vestment, Canada notably did not challenge the invest-
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way to permit foreign companies seeking financial 
compensation against countries that allegedly compro-
mised their investments.  These agreements were first 
concluded in the late 1950s as a way for newly inde-
pendent countries to attract foreign direct investment 
from foreign companies that were hesitant to purchase 
property due to inadequately robust rule of law or gov-
ernment sovereign immunity.2 The early agreements 
were bilateral agreements that created new claims 
based on investment of companies and permitted for-
eign, but not domestic companies to bring such claims 
against countries before an arbitration panel of three 
individuals modeled on private commercial arbitration.    

After the conclusion of TRIPS, many free trade 
agreements included an investment chapter that pro-
vided investors rights and investment protection. The 
number of international agreements providing inves-
tor-state dispute settlement (ISDS) mechanisms expand-
ed.3  Today there are over three thousand agreements in 
effect, with developing countries often party to some of 
these agreements and thus potentially liable under 
them.4 Indeed, developing countries have been subject 
to major awards, including for protecting the domestic 
economy during times of crisis, such as the Argentina 
economic crisis.5   

International Investment Agreements vs. 
TRIPS 

The goals of international agreements providing invest-
ment claims are distinct from TRIPS.  Whereas TRIPS 
has language focusing on the need to balance rights of 
IP owners and users, investment agreements tend to 
focus solely on the rights of companies.  Although more 
recent agreements include some focus on balancing the 
rights and obligations of investors, they do not modify 
the many existing agreements that solely focus on the 
rights of investors.    

How international investment agreements function 
is also different than the WTO/TRIPS framework. 
TRIPS specifies minimum standards for all member 
nations to implement, with individual nations deciding 
on the exact parameters of their domestic laws.  So, 
TRIPS itself creates no rights for individual companies 
on its own and the WTO dispute mechanism for alleged 
violations is only available to member countries.  In 
contrast, international investment agreements provide 
new claims for companies to directly assert under these 
agreements.  Although countries negotiated TRIPS as 
well as international investment agreements, only inter-
national investment agreements provide companies 
with resources for new claims.  

In addition, whereas TRIPS was based on existing IP 
laws of many countries, international investment agree-
ments generally created new rights for companies in 
the international arena that only sometimes even had 
domestic analogs.  For example, most such agreements 
give investors a claim for expropriation, which includes 
not only state action to directly take property, but also 



work Convention on Tobacco Control.  Also, even the ar-
bitrators that ruled in Uruguay’s favor premised their 
decision on state police power which would not be help-
ful for other situations that have been challenged, such as 
changes in common law that reduce the value of patents, 
as was the case with a challenge to Canada’s laws. 

Although Canada ultimately prevailed against a chal-
lenge by Eli Lilly to the fact that its change to its domestic 
patent law was based on the “promise doctrine”, that dis-
pute also raises serious concerns.  Notably, scholars had 
noted that the challenged law was consistent with TRIPS 
flexibilities.18  Nonetheless, Canada spent years defending 
this law and paid millions in fees.  Although it was ulti-
mately found not liable, there were some troubling as-
pects of the 2017 panel decision.  First, the decision sug-
gested that common law changes to IP laws can be chal-
lenged as expropriation, which is dramatically different 
than the history of expropriation being premised on phys-
ical takings.  In addition, the panel thought that a unique 
law was necessarily suspect under the investment regime.  
This is totally contrary to fundamental TRIPS framework 
that is intended to permit nations to decide their own laws 
according to TRIPS minimums, as well as the idea of 
TRIPS flexibilities.  The dispute does not guarantee do-
mestic discretion in IP cases free of investment disputes, 
contrary to claims by some who may be tempted to see 
what they want, rather than what was decided.19 

Potential investment claims as a result of 
COVID emergency measures 

Although not regularly discussed in the news, investment 
claims should be a concern to countries, even for actions 
taken to address emergency situations under COVID.   
Indeed, firms have been suggesting to companies possible 
suits that they can assert against countries.20  Some have 
recognized that investment claims are a major threat to 
countries.  Some have suggested countries should resolve 
to suspend all COVID-related investment claims, poten-
tially coordinated through the United Nations Conference 
on Trade and Development (UNCTAD) or the United Na-
tions Commission on International Trade Law 
(UNCITRAL).21  The International Institute for Sustainable 
Development proposed text for suspension of COVID 
claims and others have also called for a moratorium.22   
However, thus far, that has not happened.   Accordingly, 
states currently remain vulnerable to investor claims. 

So, what are possible claims from the COVID pandem-
ic?   Ironically, a successful waiver of TRIPS provisions 
would likely give rise to a claim for expropriation against 
every nation that elected to modify its domestic laws in 
line with such a waiver.  After all, just as Eli Lilly claimed 
that invalidation of two patents expropriated their patent 
rights, companies would likely claim that suspension of 
all COVID-related patent rights would expropriate their 
claims.  Such claims would seem to meet the basic re-
quirement for expropriation in that the usual patent rights 
would lack any value at all, such that even though patents 
existed, they had been deprived of value.  In addition, 
there would also be an argument that the companies with 
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ment claim premised solely on Eli Lily’s IP rights. 

Not only does IP constitute an investment by foreign 
companies that can give rise to investment claims, but 
these claims can challenge domestic actions taken to 
promote public health, including measures consistent 
with TRIPS flexibilities.  Several early disputes show 
how nations that aim to limit public health harms from 
IP can be vulnerable to investment claims.  There are 
two disputes involving implementation of plain pack-
aging rules for tobacco products, which imposed do-
mestic limits to trademark rights, consistent with the 
Framework Convention on Tobacco Control (FCTC), as 
well as one dispute challenging application of Canada’s 
patent law that invalidated two Eli Lilly patents well 
within the scope of TRIPS flexibilities.  A closer look at 
these disputes is warranted to help predict future dis-
putes. 

The first litigated investment claims regarding IP 
involved challenges by Philip Morris to domestic regu-
latory laws limiting use of trademarks consistent with 
the FCTC.  Philip Morris threatened many countries, 
including wealthy ones such as Canada, that had capit-
ulated to the pressure and avoided enacting pro-public 
health regulations.13  Phillip Morris challenged Austral-
ia’s law that barred trademark logos on cigarettes, 
which Philip Morris believed resulted in expropriation 
of its trademark rights.14  Similarly, Philip Morris chal-
lenged Uruguay’s laws that limited use of trademarks 
on tobacco products to twenty percent of the package, 
but not specifically barring logos, and sought $26 mil-
lion in compensation.15  These disputes by Philip Mor-
ris highlight problems with investment claims in gen-
eral as well as how they are problematic for domestic 
action taken to protect public health.   

The dispute against Australia suggested that Aus-
tralia could be liable for an Investment claim for violat-
ing TRIPS.  In addition, not only would the alleged 
TRIPS violation be decided by arbitrators who are typi-
cally commercial lawyers without WTO expertise, but 
their decision could have potentially resulted in a con-
flict with a WTO panel given that there was a parallel 
dispute.16 This potential problem was avoided because 
the investment dispute was ultimately dismissed since 
the Philip Morris subsidiary bringing the action was 
found not to truly be a foreign company entitled to 
bring a dispute.17  Although an immediate conflict was 
avoided, this dispute nonetheless exposes the fact that 
the WTO/TRIPS framework could be compromised.  
First, there could be inconsistent decisions under the 
two regimes.  Moreover, financial repercussions under 
investment agreements for utilizing TRIPS flexibilities 
could make countries hesitant to use such flexibilities.  

Although Uruguay ultimately prevailed as well con-
cerning its domestic laws to limit tobacco use, that deci-
sion also raises concerns.  First, it was not a unanimous 
decision, which should be concerning since the Uru-
guay laws were enacted to comply with World Health 
Organization (WHO) Guidelines concerning the Frame-



3 Whereas there were relatively few international investment 
agreements concluded in the 80s, the number began to rise in the 
early 90s, and spiked in 1995 after the WTO agreement was 
signed.  UNCTAD, “Recent Developments in the IIA Regime: 
Accelerating IIA Reform” (August 2021). Available from https://
unctad.org/system/files/official-document/
diaepcbinf2021d6_en.pdf.  

4 UNCTAD, International Investment Agreements Navigator. 
Available from https://investmentpolicy.unctad.org/
international-investment-agreements.  

5 Ibid. Moreover, several cases against Argentina came to differ-
ent conclusions regarding the same facts despite identical tribu-
nal composition. Leon E. Trakman, “The ICSID Under Siege”, 
Cornell International Law Journal, vol. 45 (2012), pp. 604, 642-43. 

6 Columbia Center on Sustainable Investment, “Primer: Interna-
tional Investments and Investor-State Disputes”, 2019. Available 
from https://ccsi.columbia.edu/content/primer-international-
investment-treaties-and-investor-state-dispute-settlement.  

7 UNCTAD, Fair and Equitable Treatment, a Sequel, UNCTAD Series 
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9 Organisation for Economic Co-operation and Development 
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look (2016), figure 8.1. Available from  
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Governing the Settlement of Disputes, art. 22, Apr. 15, 1994, Mar-
rakesh Agreement Establishing the World Trade Organization, 
Annex 2, 1869 U.N.T.S. 401; WTO, Legal Effect of Panel and Ap-
pellate Body Reports and DSB Recommendations and Rulings. 
Available from 
https://www.wto.org/english/tratop_e/dispu_e/disp_settleme
nt_cbt_e/c7s1p1_e.htm.  The WTO does not have authority to 
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courage a change.  WTO, Dispute Settlement Understanding, 
arts. 3.7, 22.1; see also WTO, Evaluation of the WTO Dispute 
Settlement System: Results to Date (noting that in most cases the 
suspension of obligations results in implementation). Available 
from 
https://www.wto.org/english/tratop_e/dispu_e/disp_settleme
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11 The United Nations Commission on International Trade Law 
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phase of considering specific reforms. Sofia Balino, “UN Negotia-
tions to Reform Investor-State Arbitration Reach Critical Junc-
ture”, International Institute for Sustainable Development (IISD), 30 
April 2021. Available from https://www.iisd.org/articles/un-
negotiations-reform-investor-state-arbitration-reach-critical-
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12 Secretariat of the UNCITRAL, “UNCITRAL Working Group 
III: Investor-State Dispute Settlement Reform”, April 21, 2021. 
Available from 

Page 4 

Potential Claims related to IP and Public Health in Investment Agreements: 

COVID-19, the Proposed TRIPS Waiver and Beyond 

I NVES TM E NT POLICY BR I EF  

COVID IP were deprived of fair and equitable treat-
ment.  Also, given Eli Lilly sought $500 million for in-
validation of only two patents, the potential financial 
liability for the many unenforceable COVID patents 
would likely be substantial.23 Moreover, unlike the Eli 
Lilly case that involved only patents, a waiver of TRIPS 
provisions also implicates a waiver of trade secrets as 
well and those are definitely at issue with the manufac-
turing of COVID vaccines. 

Beyond a possible TRIPS waiver, there are also other 
potential investment claims.  For example, although 
opponents to the waiver suggest that compulsory li-
censes should instead be used to address the COVID 
crisis, such licenses would make a state vulnerable to a 
claim for expropriation.  Long before COVID, scholars 
have noted that compulsory licenses could give rise to 
investment claims24 and there have been actual invest-
ment claims asserted.  For example, after Colombia sug-
gested that it might issue a compulsory license in 2016 
for a cancer drug that was priced at nearly double the 
gross national income per capita, it was threatened with 
an investor-state dispute which likely led to Colombia 
declining to issue the license.25 

Although most investment agreements have clauses 
permitting exceptions from investment claims, given 
that nations have been found liable for millions in com-
pensation during crises, the fact that nations are pres-
ently taking action to address the crisis does not guar-
antee that they will prevail against such claims.  Moreo-
ver, even if they might ultimately prevail, some nations 
faced with an investment dispute may capitulate in the 
face of such a claim and fail to take public health pro-
tective action.  After all, that was the pattern that was 
seen repeatedly when Philip Morris challenged coun-
tries that sought to modify domestic laws to limit tobac-
co use.   

Next steps? 

The current COVID-19 crisis should be considered a 
useful opportunity to consider and reevaluate the un-
necessary threat of international agreements that pro-
vide investment claims.  Nations, especially those in the 
Global South, should strongly reevaluate the benefit-
risk ratio and potentially consider termination.  Even 
before COVID, the number of terminations of agree-
ments had been greater than new agreements provid-
ing investment claims. 
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