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The increase in adoption of Environmental, Social and Governance (ESG) reporting by
corporations has been driven in part by the growing ‘business case’ for human rights,
which emphasises how respecting and promoting human rights in the business
operations and throughout the supply chains can promote the respect for human rights
and also benefit the reporting corporations. Nonetheless, there are still many steps that
investors and companies need to take in order to align their business practices to the
‘social’ element of ESG. In particular, the existence of different reporting criteria used by
ESG rating firms, responding to their own algorithms, metrics and definitions results in
there being no common understanding of what is covered under ESG. Further, such
criteria frequently seek to identify the risks that companies and investors might face from
ESG issues, rather that assessing the risk and impacts of the company’s operations on
the environment, society or human rights.

Several jurisdictions have adopted non-financial reporting standards that require
companies to account for how they respond to environmental and social issues. These
efforts come at a time where it is well recognized that ensuring business respect for
human rights and interests of all stakeholders is an essential element for responsible
business conduct.

At the same time, civil society organisations have increased their focus on corporate
conduct that harms human rights, including through advocacy and litigation. These efforts
have widened the use of the United Nations Guiding Principles on Business and Human
Rights (UNGPs) at the regional and domestic levels?, as well as increased awareness on
how investments can harm human rights?. Therefore, investors and consumers are
increasingly demanding that businesses operate ethically and responsibly, which
includes respecting human rights in all their operations including throughout their value
chains.

1 See: Debevoise & Plimpton, UN Guiding Principles on Business and Human Rights at 10: The Impact of
the UNGPs on Courts and Judicial Mechanisms.
https://www.ohchr.org/sites/default/files/Documents/Issues/Business/UNGPsBHRnext10/debevoise.pdf

2 See: South Centre, Virtual Consultation in Support of the UN Working Group’s 2021 Report to the UN
General Assembly on Human Rights-Compatible International Investment Agreements.
https://www.southcentre.int/wp-content/uploads/2021/08/HRs-compatible-l1lAs-report.pdf
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This has led to an increase in ESG reporting® by large transnational corporations and
some other business enterprises in recent years. ESG issues are also finding more space
in the decision-making and business practices of investors, such as large private venture
funds, asset managers, sovereign wealth funds etc. These may be present in the form of
standalone ESG policies, or as part of the larger ‘sustainability’ or responsible sourcing
initiatives of firms. However, such efforts are not intrinsically designed to increase the
company’s human rights disclosures or implementation of the UNGPs.

Defining ESG Investing

ESG investing in recent years has shown a greater focus on the human rights and climate
impacts of business conduct. The use of ESG has been portrayed as a business response
to consider the interests of various stakeholders, including employees, communities, and
society at large in business decisions.* For companies, using ESG has the potential to
reduce risks, enhance reputation and ensure better equity returns, especially for publicly
listed and traded companies. For instance, it has been reported that the number of
exchange-traded funds (ETFs) carrying an ESG label more than doubled since the onset
of the COVID-19 pandemic, reaching almost 1,300 at the end of 2022.°

Nevertheless, when discussing about ESG, there is a need to differentiate ESG investing
from ESG reporting, as the policies applicable to them, as well as the objectives they
pursue differ considerably. ESG investing considers the set of standards and principles
applicable to a company, which are used by investors to screen impact of their potential
investments. It serves as a tool for reducing investors’ risk from investments in companies
operating in sensitive locations or sectors, or those with a track record of dubious or
unethical conduct. While some investors pursue investments only if they lead to better
ESG-related outcomes, others understand it in terms of a company’s exposure to
financially material environmental, societal and governance risks. However, neither of
these consider the existing responsibilities of businesses to prevent, mitigate and remedy
human rights violations in the conduct of their business activities and relationships.

On the other hand, ESG reporting is based on the set of criteria and metrics used by
companies for evaluating their vulnerability to ESG risks®. Some reporting criteria
developed by ESG rating agencies might also allow for comparison with the company’s
competitors.” These methodologies can help firms to gain exposure in ESG markets,
better position themselves as being environmentally or socially ‘conscious’ and benefit

3 Matthew Mazzoni and Jennifer Teefey, ESG + Incentives 2023 Report, Harvard Law School Forum on
Corporate Governance, 3 September 2023. https://corpgov.law.harvard.edu/2023/09/03/esg-incentives-
2023-report/

4 E Napoletano, Environmental, Social and Governance: What is ESG Investing?, Forbes (2023).
https://www.forbes.com/advisor/investing/esg-investing/

5 Chris Flood, Investors warned of ‘greenwashing’ risk as ESG-labelled funds double, Financial Times, 24
April 2023. https://www.ft.com/content/79772342-d260-4dd5-b943-5e75bc27878c¢

6 See: Jan Rydzak, ESG Data Needs a Human Rights Upgrade, Ranking Digital Rights.
https://rankingdigitalrights.org/mini-report/esg-data-needs-a-human-rights-upgrade/

7 See: MSCI, What is an MSCI ESG Rating?. https://www.msci.com/our-solutions/esg-investing/esg-

ratings



https://corpgov.law.harvard.edu/2023/09/03/esg-incentives-2023-report/
https://corpgov.law.harvard.edu/2023/09/03/esg-incentives-2023-report/
https://www.forbes.com/advisor/investing/esg-investing/
https://www.ft.com/content/79772342-d260-4dd5-b943-5e75bc27878c
https://rankingdigitalrights.org/mini-report/esg-data-needs-a-human-rights-upgrade/
https://www.msci.com/our-solutions/esg-investing/esg-ratings
https://www.msci.com/our-solutions/esg-investing/esg-ratings

S(YUTH
CENTRE

from special funds targeted towards attaining social or environmental objectives. For
example, research suggests that there is a strong demand for ESG investments, with so-
called “sustainable’ funds globally attracting net inflows of $49 billion in the first half of
this year, while the rest of the fund industry saw outflows of $9 billion™. In rare instances,
investors have even pulled out their investment from companies that failed to meet or had
insufficient ESG targets®.

Public and Private Practices on ESG

ESG reporting methodologies have also come to the attention of some regulatory
authorities. For example, the EU is now considering a ban on sweeping environmental
claims such as the use of “climate neutral” or “eco” labels unless companies can prove
that the claim is accurate!®. The U.S. Securities and Exchange Commission has also
sought to take action against ESG-related misconduct and “greenwashing” by firms,
bringing enforcement actions and levying fines!. In addition, there are concerns on how
measuring the achievement of ESG targets is turning into a ‘box-ticking’ exercise, without
sufficient or independent verification of the claims being made by the businesses?!?. This
effectively results in undermining the value of ESG disclosures, while maintaining a
semblance of transparency for investors and customers.

While some countries have established frameworks that require investors and
corporations to respect human rights as part of their business operations and have
mandatory human rights due diligence requirements®3, the vast majority of these are still
voluntary and non-binding in nature. Many such frameworks are also in the form of
corporate social responsibility (CSR) requirements, which can intersect and complement
ESG reporting, while still falling short of the threshold for protection and promotion of
human rights, including for providing access to remedies to victims of human rights
violations.

Several developing countries have been taking initiatives to include ESG reporting for
listed and public traded companies operating within their territories, which are largely in

8 Steve Johnson, Companies with good ESG scores pollute as much as low-rated rivals, Financial Times,
31 July 2023. https://www.ft.com/content/b9582d62-cc6f-4b76-b0f9-5b37cfl5dced

9 Leslie Hook and Brooke Masters, BlackRock breaks with Glencore over environment policy, Financial
Times, 10 September 2023. https://www.ft.com/content/5b0d426a-87fe-4998-a3d6-3cfof5669e6a

10 Alice Hancock, EU to ban ‘climate neutral’ claims by 2026, Financial Times, 20 September 2023.
https://www.ft.com/content/53f84f03-1f1¢c-4240-977f-9de0e4893377

11 Douglas Gillison and Michelle Price, US SEC cracks down on funds "greenwashing" with new
investment requirement, Reuters, 20 September 2023. https://www.reuters.com/sustainability/us-sec-
poised-ban-deceptive-esg-growth-fund-labels-2023-09-20/

12 David Breg, More Companies Are Disclosing Their ESG Data, but Confusion on How Persists, WSJ, 21
September 2023. https://www.wsj.com/articles/more-companies-are-disclosing-their-esg-data-but-
confusion-on-how-persists-e667698c

13 See for instance, France’s LOI n° 2017-399 relative au devoir de vigilance des sociétés meres et des
entreprises donneuses d'ordre
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the form of requiring reporting of non-financial data. Some regulatory bodies for stock
exchanges have taken the lead in this effort.

The Brazilian Securities and Exchange Commission (CVM) has introduced regulations
related to ESG reporting for publicly traded companies. The ESG information disclosure
criteria spelled out in its Resolution No. 59 (RCVM 59)'4 includes the requirement for the
business to indicate “whether the report or document considers UN Sustainable
Development Goals (SDGs) and what are the material SDGs for the issuer’s business”™>.
It also touches upon climate issues, asking whether the business carries out greenhouse
gas emission inventories, and indicating the scope of any such inventoried emissions.

India’s Securities and Exchange Board (SEBI) has introduced regulations that require the
top 1,000 listed companies to disclose their business responsibility reports, which include
information on ESG aspects. This ‘Business Responsibility and Sustainability Report’
(BRSR) covers several important attributes of the business enterprise such as its
greenhouse gas footprint, total water and energy consumption, waste management,
employee well-being and safety, gender diversity among others?®,

The Securities Commission of Malaysia has recently revised its Guidelines on
Sustainable and Responsible Investment Funds!’ which set out the reporting and
disclosure requirements for a fund to qualify as a Sustainable and Responsible
Investment Fund!®. It has also come out with a Principles-Based Sustainable and
Responsible Investment Taxonomy for the Malaysian Capital Market, which “aims to give
clarity towards enabling proper and consistent identification and classification of various
types of economic activities as well as the definition of sustainable investments. It also
seeks to address concerns on the need to mitigate and manage the risks of
greenwashing”®.

14 Securities and Exchanges Commission of Brazil, Resolution No. 59, 22 December 2021.
https://conteudo.cvm.gov.br/legislacao/resolucoes/resol059.html

15 Brazilian Securities Commission's Resolution No. 59, Green Finance Platform.
https://www.greenfinanceplatform.org/policies-and-regulations/brazilian-securities-commissioncvms-
resolution-no-59

16 SEBI Circular dated 12 July 2023 on BRSR Core Framework for assurance and ESG disclosures for
value chain. https://www.sebi.gov.in/legal/circulars/jul-2023/brsr-core-framework-for-assurance-and-esg-
disclosures-for-value-chain 73854.html

17 Securities Commission Malaysia, Guidelines on Sustainable and Responsible Investment Funds,
Revised 17 February 2023. https://www.sc.com.my/api/documentms/download.ashx?id=1863d35d-9a34-
4ccc-bf61-9f942b520b44

18 Mark Uhrynuk, Wei Na Sim & Joey C.Y. Lee, Securities Commission Malaysia Publishes Revised
Guidelines on Sustainable and Responsible Investment Funds, Eye on ESG, 21 March 2023.
https://www.eyeonesqg.com/2023/03/securities-commission-malaysia-publishes-revised-quidelines-on-
sustainable-and-responsible-investment-funds/

19 Securities Commission Malaysia, SC Unveils Principles-Based Sustainable and Responsible
Investment Taxonomy for the Malaysian Capital Market 12 December 2022.
https://www.sc.com.my/resources/media/media-release/sc-unveils-principles-based-sustainable-and-
responsible-investment-taxonomy-for-the-malaysian-capital-market
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Similarly, the Financial Superintendence of Colombia has “issued requirements for
integrating ESG and climate risks in the investment policy and governance arrangements
of pension funds and insurance companies. It has also increased disclosure requirements
for funds with ESG, sustainability and/or green claims, set ESG and climate risk reporting
requirements for listed companies and published supervisory expectations on climate risk
management for banks”?°, Similarly, the Colombian Green Taxonomy, launched on 11
April 2022, is a “classification of environmentally sustainable economic activities and
assets that will serve as guideline for green financing and will help align the private sector
with the national objectives and international environmental commitments”?..

In Chile, the Chilean Commission for the Financial Market (Comision para el Mercado
Financiero, CMF) issued General Rule No. 461, which includes the ESG related
information that must be disclosed in the end-of-year reports of the supervised entities. It
requires them to disclose strategic commitments adopted in furtherance of the SDGs or
other similar initiatives™?2,

There has also been an uptick in the adoption of ESG reporting requirements in financial
markets across the African continent?®. For example, the Johannesburg Stock Exchange
has developed a Sustainability Disclosure Guidance and a Climate Change Disclosure
Guidance, which are “aligned with, and draw on the most influential global initiatives on
sustainability and climate change disclosure™.

Challenges and Weaknesses of ESG reporting

While the efforts mentioned above could support transparency and uniformity in ESG
disclosures by businesses, ESG reporting currently faces several challenges and
weaknesses. The public disclosure requirements as part of non-financial reporting is
limited to publicly listed companies, which curtails their effectiveness in promoting a single
standard for all businesses to follow. Similarly, the ESG designation is normally self-
attributed by firms disclosing their reports, or by private firms specialised in providing ESG
ratings. Currently, there are no specialized metrics on measuring companies’ impacts on

20 World Bank, Colombia: Leading the Path to Sustainability in Latin America, 7 September 2022.
https://www.worldbank.org/en/news/feature/2022/08/31/colombia-leading-the-path-to-sustainability-in-
latin-america

21 Mariana Escobar Uribe, Presentation on ESG: Market development and disclosure standards in
Colombia, 26 April 2022. https://www.cmfchile.cl/portal/prensa/615/articles-

50356 _presentacion_mariana.pdf

22 Juan Antonio Parodi, Raul Alvarez and Verénica Cuadra, Law Over Borders Comparative Guide:
Environmental, Social & Governance in Chile, The Global Legal Post, September 2023.
https://www.globallegalpost.com/lawoverborders/environmental-social-governance-559211028/chile-
90451183

23 Rachel Savage, More African countries implementing ESG finance policies — study, Reuters, 13
October 2022. https://www.reuters.com/business/finance/more-african-countries-implementing-esg-
finance-policies-study-2022-10-13/

24 Johannesburg Stock Exchange, JSE’s Sustainability and Climate Disclosure Guidance.
https://www.jse.co.za/our-business/sustainability/jses-sustainability-and-climate-disclosure-guidance
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social aspects, including human rights. The diversity of populations and unique societal
contexts relevant to businesses also raise concerns when focusing on a single ‘social’
metric. Therefore, ESG alone is an insufficient tool to understand, measure or mitigate
the human rights and other impacts of business activities, especially regarding the
impacts on the most vulnerable peoples and communities in developing countries.

Similarly, the use of multiple methodologies and the lack of a universal ‘taxonomy’ on
ESG, raise concerns about the divergences in the interpretation of ESG disclosures by
private firms?®. These divergences and the lack of clear standards allow companies to
indulge in ‘green-, blue- or pink-washing?®, which can mislead the public and their
stakeholders into believing that the business is doing something to protect the
environment, respond to climate change challenges or respect human rights®’. For
example, some corporations have made claims about becoming ‘carbon-neutral’ despite
having no credible evidence for the same?8. This has already triggered lawsuits against
such firms for false and misleading advertising?®. Likewise, even in cases where ‘clearer’
criteria exist, such as for measuring the carbon footprint of companies, rating firms can
decide to not consider greenhouse emissions of a company to allow their ESG rating to
be upgraded.®°

Given that ESG ratings are commercial products of private rating firms, these scores can
be freely adjusted to be showcased to investors and customers and respond to their
needs®, rather than requiring companies to change their behaviour and integrate
responsible business practices in their operations and corporate culture. In addition,
research has shown that current methodologies used for ‘social’ scoring by rating
agencies include limited or no indicators on human rights.®? The fact that existing human
rights principles and standards applicable to businesses’ operations are not directly
included in ESG ratings marginalizes the importance of human rights in the social aspect
of ESG, and ignores the basic responsibility of corporations to respect human rights,

25 Michela Scatigna, Dora Xia and Others, Achievements and challenges in ESG Markets, BIS Quarterly
Review, December 2021, p. 94. https://www.bis.org/publ/qtrpdf/r_qt2112f.pdf

26 Qayyum Rajan, Green, Blue, Pink and Social Corporate Washing, ESGAnalytics, 29 March 2022.
https://www.esganalytics.io/insights/social-green-blue-pink-washing

27 United Nations, Greenwashing — the deceptive tactics behind environmental claims.
https://www.un.org/en/climatechange/science/climate-issues/greenwashing

28 Gemma Bowcock, Hollow corporate promises: How to stop false climate claims, Carbon Market Watch,
28 February 2022. https://carbonmarketwatch.org/2022/02/28/hollow-corporate-promises-how-to-stop-
false-climate-claims/

29 Patrick Greenfield, Delta Air Lines faces lawsuit over $1bn carbon neutrality claim, The Guardian, 30
May 2023. https://www.theguardian.com/environment/2023/may/30/delta-air-lines-lawsuit-carbon-
neutrality-aoe

30 Cam Simpson, Akshar Rathi and Saijel Kishan, The ESG Mirage, Bloomberg, 10 December 2021.
https://www.bloomberg.com/graphics/2021-what-is-esg-investing-msci-ratings-focus-on-corporate-bottom-
line/.

31 See: Rydzak, supra.

32 |bid.
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including their duty to establish due diligence processes to identify, prevent, mitigate and
account for human rights violations and impacts in their activities.

The objectives and nature of ESG reporting demonstrate that these alone are insufficient
to identify, mitigate and account for the human rights impacts of business activities.
Indeed, if ESG reporting were extended to all businesses and not limited to large
corporations, there will be a need to take into account the proportionality of the impacts
and relevant capacities of small and medium sized enterprises in developing countries,
which may not have the necessary resources or expertise available to fulfil such reporting
requirements.

Recommendations

Although ESG ratings can be a tool to support business’ efforts towards identifying and
responding to risk, multilateral, regional and intergovernmental organizations should
support developing countries in establishing their own legal and policy frameworks to
regulate business enterprises at the national level and ensure that they respect human
rights in all their operations and throughout their supply chains. Embedding mandatory
human rights due diligence (mHRDD) will be important to support countries efforts to
uphold human rights and achieve the SDGs. States can encourage and require
businesses, including foreign investors, to comply with their human rights responsibilities
through various means, including standards set in National Action Plans, domestic
legislation and international agreements.

The adoption of human rights due diligence requirements at national, regional and
international levels can help prevent and mitigate the negative effects of business
operations on human rights and provide access to effective remedy. Embedding these
practices in business operations can also allow for better monitoring and reporting of their
effectiveness. The potential of mMHRDD legislation to strengthen the prevention of human
rights violations, while also addressing remediation after the occurrence of harm through
State-based mechanisms, could be facilitated through the establishment of international
standards on this matter.33

Similarly, adopting responsible investment standards, such as the need to balance the
rights and obligations of foreign investors and respect the right of States to regulate in
their public interest, are essential for achieving the SDGs and the realization of human
rights, and should be included in the international investment policies and agreements.
Special attention should be paid to the recently adopted Protocol on Investment to the
African Continental Free Trade Agreement (AfCFTA)34, which in Chapter 5 includes

33 Daniel Uribe Teran, Beyond Corporate Social Responsibility: Strengthening Human Rights Due
Diligence through the Legally Binding Instrument on Business and Human Rights, South Centre
Research Paper 138, October 2021. https://www.southcentre.int/research-paper-138-october-2021/

34 Danish, Hamed El-Kady, Makane Moise Mbengue, Suzy H. Nikiema & Daniel Uribe, The Protocol on
Investment to the Agreement Establishing the African Continental Free Trade Area: What'’s in it and
what’s next for the Continent?, Investment Treaty News, 1 July 2023.
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binding obligations for foreign investors. Particularly, Article 33 on Business Ethics,
Human Rights and Labour Standards requires investors and their investments to comply
with high standards of business ethics, investment-related human rights and labour
standards; Article 34 lays out an obligation to respect and protect the environment, in
accordance with the human right to a clean, healthy and sustainable environment.
Further, Article 38 on Corporate Social Responsibility requires investors to endeavour to
achieve the highest possible level of contribution to the sustainable development of the
Host State and the local community through the adoption of a high degree of socially
responsible practices; and Article 39 on Corporate Governance requires investors to meet
national, regional and internationally accepted standards of corporate governance, in
particular in respect of transparency and accounting. This Protocol can be a standard
setter for investment agreements and a model for other countries seeking to strengthen
ESG and human rights requirements for foreign investors.

https://www.iisd.org/itn/en/2023/07/01/the-protocol-on-investment-to-the-agreement-establishing-the-
african-continental-free-trade-area-whats-in-it-and-whats-next-for-the-continent/
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